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No. 5797. 

Pennsylvania Company for Insurance on Lives and 

Granting of Annuities, Executor of Estate of A. Sydney 
Logan, Deceased, Appellant, 

vs. ! 

David Burnet, Commissioner of Internal Revenue. 

i 

i 

-■ i 

1 Docket No. 41194. 

Pennsylvania Company for Insurance on Lives and 

Granting of Annuities, Executor of the Estate of A. Syd¬ 
ney Logan, Petitioner, 

v. j 

Commissioner of Internal Revenue, Respondent. 

j 

Appearances: 

For Taxpayer: Dean G. Acheson, Esq., Wm. M. Parker, 
Esq. 

For Comm’r: L. S. Pendleton, Esq., Eugene Smith, Esq. 

Docket Entries. j 

1928. | 

Oct. 24. Petition received and filed. Taxpayer notified. 
(Fee paid.) 

“ 25. Copy of petition served on General Counsel. 

Dec. 19. Answer filed by General Counsel. 

1929. j 

Jan. 3. Copy of answer served on taxpayer. General Cal¬ 
endar. ! 

1930. ! 

Mar. 27. Hearing set April 29, 1930. 

Apr. 26. Motion for continuance filed by taxpayer. 4/28/30 
granted to May 22nd. 
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1930. 

May 6. Motion to place on Reserve Calendar, filed by tax¬ 
payer. 5/9/30 granted. 

1931. 

Dec. 7. Hearing set Februarv 17,1932. 

1932. 

Feb. 15. Notice of appearance of Wm. Merrick Parker as 
counsel for taxpayer filed. 

44 17. Hearing had before Mr. Lansdon, Div. 8 on merits. 

Stipulation of facts filed. Briefs due in 30 days. 

Mar. 2. Transcript of hearing February 17, 1932, filed. 

44 18. Brief filed by taxpayer. 

4 4 18. Brief filed by General Counsel. 

Apr. 18. Opinion rendered, Mr. Lansdon, Div. 8. Decision 
will be entered for Commissioner. 

44 19. Decision entered, Div. 14, Logan Morris. 

Jul. 13. Motion to fix amount of bond, filed by taxpayer. 

44 13. Order fixing amount of bond in the amount of $30,- 
000.00 entered. 

44 27. Stipulation of venue filed. 

44 28. Supersedeas bond in the amount of $30,000.00 ap¬ 
proved and ordered filed. 

Aug. 5. Petition for review by Court of Appeals of the 
District of Columbia with assignments of error 
filed by taxpayer. 

44 5. Proof of service filed. 

44 5. Statement of evidence lodged. 

44 5. Notice of the lodgment of statement of evidence— 

hearing notice August 17, 1932, filed by tax¬ 
payer. 

44 17. Hearing had on approval of statement of evidence 
before Mr. Van Fossan—continued. 

44 17. Order of continuance to September 7, 1932, en¬ 
tered. 

Sep. 5. Agreed statement of evidence approved and filed. 

4 4 10. Agreed praecipe filed. 

44 14. Certified copy of order from Court of Appeals of 
the District granting granting inspection of ex¬ 
hibits A B & C and 1 to 8 inclusive, filed. 
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2 Filed Oet. 24, 1928, United States Board of Tax 

Appeals. 

United States Board of Tax Appeals. 

Docket No. 41194. ! 

Pennsylvania Company for Insurance on Lives and 
Granting of Annuities, Executor of the Estate of A. 
Sydney Logan, 15th and Chestnut Streets, Philadelphia, 
Pennsylvania, Petitioner, 

i 

v. 

! 

Commissioner of Internal Revenue, Respondent. 

; 

Petition . 

The above-named petitioner hereby petitions for a re¬ 
determination of the deficiency set forth by the Commis¬ 
sioner of Internal Revenue in his notice of deficiency (MT- 
ET-C1-5589-GER), dated September 25, 1928, and a& a 
basis of its proceeding alleges as follows: 

1. The petitioner is a Corporation with principal office at 
15th and Chestnut Streets, Philadelphia, Pennsylvania, and 
is the duly appointed and qualified Executor of the Estate 
of A. Sydney Logan, deceased. 

3 2. The notice of deficiency (a copy of which is at¬ 
tached and marked Exhibit “A”) was mailed to the 

petitioner on September 25, 1928. j 

3. The tax in controversy is an estate tax in the amount 
of $17,657.56. 

4. The determination of tax set forth ip the said notice 
of deficiency is based upon the following errors: 

(a) The respondent erred in refusing to allow as a de¬ 
duction in computing the amount of decedent’s estate sub¬ 
ject to estate tax a deduction claimed by petitioner in the 
amount of $213,956.19 by virtue of Section 303 (a) (3) of 
the Revenue Act of 1924, said deduction being the amount 
of a bequest made by decedent in his last will and testament 
to the American Anti-Vivisection Society of Philadelphia, 
Pennsylvania, a Pennsylvania corporation. 

5. The facts upon which petitioner reliqs as the basis of 
this proceeding are as follows: 

(a) A. Sydney Logan died on December 11,1925. 

i 
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(b) The said decedent in his last will and testament duly 

filed and admitted to probate, bequeathed the amount of 

$213,956.19 to the American Anti-Vivisection Society, a 

corporation organized and existing under the laws of 

Pennsvlvania. 

* 

(c) The American Anti-Vivisection Society was organ¬ 
ized under the laws of Pennsylvania on May 1, 1883, for the 

purpose exclusively of preventing cruelty to animals. 

4 (d) The said corporation since its organization 
on May 1, 1883, has been operated exclusively for 

the purpose of preventing cruelty to animals. 

(e) No part of the net earnings of said corporation in¬ 
ure, or since its organization have inured, to the benefit of 
any private stockholder or individual. 

Wherefore petitioner prays that this Board may hear the 
proceeding and determine as follows: 

(a) By virtue of the provisions of Section 303 (a) (3) 
of the Revenue Act of 1924 the amount of $213,956.19 be¬ 
queathed by decedent to the American Anti-Vivisect ion 
Society, a corporation, was a proper deduction from the 
gross estate of decedent in determining the net taxable 
estate of decedent subject to Federal estate tax. 

(b) There is no deficiency in estate tax due from this 
petitioner. 

DEAN G. ACHESON, 

Attorney for Petitioner , 

701 Union Trust Building, 

Washington , D. C. 

5 State of Pennsylvania, 

County of Philadelphia, s$: 

Frank G. Sayre, being duly sworn, says that he is the 
Vice President of the Pennsylvania Company for Insur¬ 
ance on Lives and Granting of Annuities, a Pennsylvania 
corporation and the executor of the Estate of A. Sydney 
Logan and, as such, the petitioner above mentioned; that 
he is authorized to verify the foregoing petition; that he 
has read the foregoing or has had the same read to him and 
is familiar with the statements contained therein; and that 
the facts stated therein are true except those facts stated 
to be upon information and belief, and such facts he 
believes to be true. 

(S.) 


FRANK G. SAYRE. 


DAVID BURNET, COMMR. OF INT. REV. O 

i 

Subscribed and sworn to before me this 2Q day of Octo¬ 
ber, 1928. 

(S.) HARRY BOWEN, 

Notary Public. 

6 Statement. 

MT-ET-Cl-5589-GER-First. 

Pennsylvania Estate of A. Sydney Logan. 

. i 

j 

Your protest arises in connection with the disallowance 
as a deduction from the gross estate of thei bequest made 
by the decedent to The American Anti-Vivisection Society, 
Philadelphia, Pennsylvania. From all the evidence on file 
pertaining to this society, it is apparent that the funds of 
the Anti-Vivisection Society are not being expended for the 
immediate purpose of preventing cruelty to animals but for 
the purpose of arousing public sentiment to the end that 
vivisection mav be abolished bv law. The fact that through 
its activities the society may incidentally prevent a certain 
amount of cruelty does not bring it within Section 303 (a) 
(3) of the Revenue Act of 1924 and no adjustment is, there¬ 
fore, warranted with respect to the exclusion of the item in 
question. Accordingly, the following computation shows 


the estate tax liability of the estate which is hereby made 
final: 


Returned. 

Determined. 

Gross estate. 

Deductions . 

.. $1,233,434.30 
450,130.12 

$1,234,473.05 

231,254.18 

Net estate. 

... $783,304.18 

$1,003,218.87 

Tax liability. 

Deficiencv tax. 

$34,164.33 

i $51,821.89 

$17,657.56 

Tax determined. 

Inheritance tax credit . . . 


$51,821.89 

12,955.47 

Tax less credit.... 
Returned tax paid. 


$38,866.42 

25,623.25 

Amount proposed for assessment.. 

$13,243.17 
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The amount proposed for assessment will bear interest 
at the rate of six per centum per annum from one year 
after the decedent’s death to the date of assessment, or to 
the thirtieth day after the filing of a waiver of the restric¬ 
tions on the assessment, whichever is the earlier. 

cag. 


7 Exhibit “A.” 

Treasury Department, Washington. 

September 25,1928. 

MT-ET-C1.-5589-GER. 

District of First Pennsvlvania. 

«/ 

Estate of A. Sydney Logan. 

Date of death: December 11, 1925. 

The Pennsylvania Company for Insurances on Lives and 

Granting Annuities, 

Executor Estate of A. Sydney Logan, 

15th and Chestnut Streets, 

Philadelphia, Pennsylvania. 

Sirs: 

The Bureau has examined the protest filed on behalf of 
the above-named estate against the tentative findings set 
forth in the letter addressed to the executor by this office 
under date of May 10, 1928. The deficiency hereby de¬ 
termined amounts to $17,657.56, and is fully explained in 
the attached statement, consisting of one page, showing the 
action of the Bureau with respect to the protest. 

In accordance with the provisions of Title III of the 
Revenue Act of 1926, vou are allowed 60 davs from the date 
of the mailing of this letter (not counting Sunday as the 
sixtieth day) within which to file a petition with the United 
States Board of Tax Appeals for a redetermination of the 
deficiency. Any such petition must be addressed to the 
United States Board of Tax Appeals, Earle Building, Wash¬ 
ington, D. C., and must be mailed in time to reach the said 
Board within the 60 day period prescribed. 

Where a taxpayer has been given an opportunity to file 
a petition with the United States Board of Tax Appeals and 
has not done so within the 60 days prescribed, and an as¬ 
sessment has been made, or where a taxpayer has filed a 
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petition and an assessment in accordance with the decision, 
which has become final, has been made, the unpaid amount 
of such assessment must be paid upon notice and demand 
from the Collector of Internal Revenue. No diaim for abate¬ 
ment can be entertained. 

i 

If you acquiesce in this determination and do not desire 
to file a petition with the United States Board of Tax Ap¬ 
peals, you are requested to execute the enclosed Form 890, 
waiving (1) your right to file a petition with the United 
States Board of Tax Appeals and (2) the restrictions on 
the assessment and collection of such deficiency and forward 
it to the Commissioner of Internal Revenue, Washington, 
D. C., for the attention of the Estate Tax Division, Miscel- 
laneous Tax Unit. In the event that you acquiesce in only 
a part of the determination, the enclosed form of waiver 
should be executed with respect to the ambunt of the de¬ 
ficiency to which you agree. 

Respectfully, 

(Sgd.) D. H. | BLAIR, 

Commissioner. 

Enclosures: Statement, Waiver—Form 890. 

j 

8 Filed Dec. 19, 1928, United States Bojard of Tax Ap¬ 
peals. 

United States Board of Tax Appeals. 

Docket No. 41194. 

i 

Pennsylvania Company for Insurance on Lives and Grant- 
ing of Annuities, Executor of the Estate of A. Sydney 
Logan, 15th and Chestnut Streets, Philadelphia, Pennsyl¬ 
vania, Petitioner, 

v. ! 

Commissioner of Internal Revenue, Respondent. 

i 

Answer. 

i 

The Commissioner of Internal Revenue, by his attorney, 
C. M. Charest, General Counsel, Bureau of Internal Reve¬ 
nue, in answer to the petition in the case of the above-named 
taxpayer, admits and denies as follows: 

3—5797 a 


i 


8 


PA. CO. FOR INS. ON LIVES, ETC., VS. 


1. Admits the allegations contained in paragraph num¬ 
bered 1 of the petition. 

2. Admits the allegations contained in paragraph num¬ 
bered 2 of the petition. 

3. Admits the allegations contained in paragraph num¬ 
bered 3 of the petition. 

4. Denies that the determination of the deficiency tax is 
based upon errors as alleged in paragraph of the petition 
numbered 4. 

5. (a) Admits the allegations contained in subparagraph 

(a) of the paragraph of the petition numbered 5. 

(b) Admits that the decedent, in his last will and testa¬ 
ment, duly filed and admitted to probate, bequeathed one- 
half of his residuary estate to the American Anti-Vivisec¬ 
tion Society, a corporation organized and existing 

9 under the laws of Pennsylvania, but denies every 
other allegation contained in subparagraph (b) of the 

paragraph of the petition numbered 5. 

(c) and (d) Denies the allegations contained in subpara¬ 
graphs (c) and (d) of the paragraph of the petition num¬ 
bered 5. 

6. Denies each and every allegation contained in the peti¬ 
tion not hereinbefore specifically admitted or denied. 

Wherefore it is respectfully prayed that the determina¬ 
tion of the Commissioner be approved. 

(Signed) C.M.CHAREST, 

C. M. CHAREST, 

General Counsel , 
Bureau of Internal Revenue. 

Of Counsel: 

L. S. PENDLETON, 

Special Attorney , 

Bureau of Internal Revenue. 

ES/b. 

12/7/28. 

10 A true copv. Teste: 

B. D. GAMBLE, 

Clerk U. S, Board of 

Tax Appeals. 


n 
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25 B. T. A. —. 

i 

I 

United States Board of Tax Appeals. 

Docket No. 41194. j 

Pennsylvania Company for Insurances on Lives and 

Granting of Annuities, Executor of the Estate of A. Sid¬ 
ney Logan, Deceased, Petitioner, 

v. 

Commissioner of Internal Revenue, Respondent. 

• i 

Promulgated April 18,1932. j 

i 

The American Anti-Vivisection Society was not organized 
and is not operated exclusively to prevent cruelty to ani¬ 
mals. 

W. Merrick Parker, Esq., for the petitioner. 

L. S. Pendleton, Esq., for the respondent^ 

Opinion. 

i 

Lansdon : 

The respondent has proposed an additional assessment of 
estate tax in the amount of $17,657.56. The only issue is 
whether a bequest to the American Anti-Vivisection Society 
of Philadelphia is exempt from estate tax under the pro¬ 
visions of section 303 (a) (3) of the Revenue Act of 1924. 
The parties have entered into certain stipulations which the 
Board accepts and incorporates in this report by reference. 

So far as pertinent to this proceeding, section 303 (a) (3), 
which governs the issue here, is as follows: 

For the purpose of the tax the value of the net estate shall 
be determined— 

(a) In the case of a resident, by deducting from the value 
of the gross estate— 

i 

# # # # # : # * 

j 

(3) The amount of all bequests * * * to or for the 

use of any corporation organized and operated exclusively 
for * * # the prevention of cruelty to * * * ani¬ 
mals * * *.” Revenue Act of 1924. 
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11 The Commissioner’s regulation for the adminis¬ 
tration of the above provision in Regulations 68 

(1924) is as follows: 

Religious, Charitable, Scientific, and Educational Corpo¬ 
rations .—A corporation or association to which such a 
bequest was made must meet three tests: (1) It must be 
organized and operated for one or more of the specified 
purposes; (2) it must be organized and operated exclu¬ 
sively for such purpose or purposes; and (3) no part of its 
net earnings shall inure to the benefit of private stock¬ 
holders or individuals. Regulations 68 (1924 Ed.). 

The American Anti-Vivisection Societv is a Pennsvl- 

* ^ 

vania corporation chartered May 1, 1883. Its purposes as 
set out in the original charter were to restrict the practice 
of vivisection within proper bounds and to prevent the in¬ 
judicious and needless infliction of suffering upon animals 
under the pretense of scientific and medical research. On 
May 23, 1885, the charter was amended by changing the 
name of the corporation to American Society for the Re¬ 
striction of Vivisection. On May 15, 1889, it was again 
amended to declare the purpose of the society to be “The 
total abolition of all vivisectional experiments on animals 
and other experiments of a painful nature” and the name 
was changed to American Anti-Vivisection Society. 

The American Anti-Vivisection Society engages in vari¬ 
ous activities to effect the purposes for which it was or¬ 
ganized. It gives rent free use of certain rooms to the 
Animal Rescue League and contributes to the expense of 
that organization, which takes off the streets of Philadel¬ 
phia animals that in some cases might find their way into 
vivisectional laboratories. It provides for free 

12 lectures and uses bill board advertising space in its 
propaganda work against vivisection. It publishes 

a monthly magazine in which there are alwavs some articles 
on the cruelty of vivisectional experiments. It has kept a 
man near the laboratories of the University of Pennsyl¬ 
vania to learn whether stolen dogs were delivered to the 
kennels of that institution and has sent notices to owners 
advising them to look not only in the city pound but in the 
vivisectional laboratory for missing animals. 

Vivisectional experiments are conducted in various 
research laboratories maintained by publicly supported 
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and/or privately endowed medical schools and endowed 
foundations throughout the world. The Rockefeller Insti¬ 
tution, a research foundation engaged in investigating the 
causes and cures of human diseases, especially cancer, 
maintains its own vivisection laboratory. Similar work is 
done in the medical and biological departments of many of 
the great universities, such as Johns Hopkins: of Baltimore, 
Pennsylvania of Philadelphia and many others throughout 
the country. i 

Under the laws of most of our states and of many coun¬ 
tries, cruelty to animals is an indictable offence, subject on 
conviction to heavy penalties. Societies to assist the au¬ 
thorities in the enforcement of such laws have been estab¬ 
lished in many jurisdictions. Such organizations have 
done much to relieve animals from needles^ suffering in¬ 
flicted by careless or cruel owners and othersL Recognizing 
the social value of such work Congress included the exemp¬ 
tion provision here relied on in the Revenue Act of 1924. 
It has been held, however, that legislation to prevent 
cruelty to animals is not based upon consideration for 
animals or recognition of man’s obligation to treat them 
decently, but on the theory that such cruelty!is “an offense 
against public morals which the commission of cruel and 
barbarous acts tend- to corrupt.” Commonwealth v. 

Turner, 145 Mass. 296; 14 N. E. 130. j 
13 The courts have had many occasions to discuss 
and define cruelty, but our research fails to disclose 
anv material variation from Webster’s definition, that it is 
“disposition to give unnecessary pain or suffering to 
others; inhumanity, barbarity; * * * inhuman treat¬ 

ment ; act of willfully causing unnecessary £ain.” In con¬ 
formity with this definition the courts have: very generally 
held that cruelty in a legal sense is willful, wanton and un¬ 
necessary infliction of pain. It is cruel to letj loose a captive 
fox to be harried by hounds for gratification of human 
spectators, Commonwealth v. Turner, supra, or to kill or 
maim live pigeons that have been kept in captivity. Waters 
v. People, 23 Colo. 33; 46 Pac. 112; Cf. State v. Porter , 112 
N. C. 887; 16 S. E. 915. On the other hand the same courts 
have held that the statutes against cruelty to animals 
should not be construed to prevent killing game in its wild 
state. 

! 

i 

i 
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The domestic use of animals requires many painful 
operations none of which has ever been forbidden by legis¬ 
lation or denounced by the courts as cruel acts. Dehorning 
domestic animals inflicts great suffering; but it is not only 
tolerated but is very generally practiced and in Pennsyl¬ 
vania it has the sanction of the legislature and the courts. 
Act. Pa. 1895, From 25 P. L. 286. Breaking, branding, 
marking, punishing, working, docking, castrating, spaying, 
and caponizing are ordinary incidents in keeping animals 
to supply food or render service to man. Such operations 
must cause intense pain and suffering and certainly are not 
for the benefit of the animals but they have never been 
legally outlawed or even stigmatized as cruel, inhuman or 
barbarous by legislation or judicial decisions. Usage and 
law tolerate, permit and even encourage and in some in¬ 
stances require such operations with the single limitation, 
not always too strictly observed, that they must be done 
with a minimum of suffering for the helpless creatures 
dedicated by age old custom to man’s necessities. 

14 Within the meaning of the law every living crea¬ 
ture except man, is an animal and all are either the 
friends or foes of human beings. Throughout all history 

it has been necessarv and therefore laudable to exterminate 

* 

the animal enemies of humanity. Snares, traps, arrows, 
guns, poison, fire, parasites and countless other lethal 
agents and deadly devices have been used to protect man, 
his health and property from the menaces and depredations 
of noxious beasts, birds, reptiles and insects. For this pur¬ 
pose killers have been subsidized by the nations and the 
states and all the agencies of science have been enlisted. 
Municipalities vote bounties to encourage this warfare. 
Even the Congress appropriates the revenues for the ex¬ 
tirpation of weevils, grasshoppers, fruit flies and other 
pests that threaten the prosperity and well-being of the 
people. Without question this never ending conflict between 
man and the so-called lower forms of life has caused dread¬ 
ful pain and suffering to countless sentient beings but 
man’s necessity knows no higher law than self preservation 
and must be served. 

The prevention and cure of human diseases are only 
other phases of man’s struggle to survive and are no less 
necessary than the conquest of visible and powerful 
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enemies. From the dawn of history until within the very 
recent past mankind has been ravaged by epidemics of con¬ 
tagious and infectious plagues. The migrating pests of the 
early and middle ages, Asiatic cholera,; yellow fever, 
syphilis and smallpox destroyed millions of lives and im¬ 
poverished whole countries of happiness and pros- 

15 perity before they were vanquished by dauntless 
men who gave their time, talent and, in many in¬ 
stances, their own lives to human service in the laboratories 
of the scientific world. Vivisection has long been con¬ 
sidered a vitally essential investigative method in physi¬ 
ology, pathology, biology and curative medicine and sur¬ 
gery. Cerebrospinal meningitis, long regarded as prac¬ 
tically incurable, has been conquered by an antitoxin dis¬ 
covered in the vivisectional laboratories of the Kockefeller 
Foundation that has reduced the mortality of that scourge 
from more than 75 to less than 25 per cent.. In the experi¬ 
mentation which developed that antitoxin, 100 guinea pigs 
and 25 monkeys were sacrificed to human necessity, but for 
each monkey or pig so used there are today' scores of sound 
human beings who have been restored to' health and the 
service of their families and society by the tiecessary use of 
lower animals in the interest of mankind. ; 

Following the discovery of America and for more than 
400 years syphilis and its sequalse in many forms ravaged 
the nations of the western world. This scourge, so con¬ 
tagious and insidious that it baffled medical science and 
caused untold suffering and shame to innocent and guilty 
alike, has been conquered within our own generation by the 
scientist Erlich, who discovered his famous specific after 
seven years of vivisectional experimentation and the trial 
and rejection of more than 700 alleged remedies. Space 
forbids more than the mention of similar results in the pre¬ 
vention and treatment of diphtheria, hydrophobia, tubercu¬ 
losis, typhoid, and many other diseases that have 

16 yielded, or are yielding, to the attacks of science. 
The results already attained promise much for the 

future. Cancer, said to kill one person of! every eight who 
dies after the age of forty, remains unconquered. If its 
germ is ever identified, and its cure determined, the vivi¬ 
sectional laboratories must, in all probability, render that 
service to humanity. 


i 

I 


I 
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Experimentation on living animals in the interest of 
medical progress has been endorsed with singular unani¬ 
mity by learned societies and associations devoted to the 
curative arts and the advancement of science. On August 
12, 1913, the International Medical Congress, composed of 
distinguished members of the profession from every civil¬ 
ized country in the world, without a dissenting vote ap¬ 
proved the following resolution: 

That this Congress records its conviction that experi¬ 
ments on living animals have proved of the utmost service 
to medicine and are indispensable to the future progress. 
That, accordingly, while strongly deprecating the infliction 
of unnecessary pain, it is of the opinion, alike in the inter¬ 
est of man and animals, that it is not desirable to restrict 
competent persons in the performance of such experiments. 

To the like effect are resolutions adopted by the British 
Medical Association in 1892; and the American Medical As¬ 
sociation and the American Association for the Advance¬ 
ment of Science in 1908. These resolutions represent the 
collective opinion of the medical profession of all countries. 
On the other hand, extensive research has failed to disclose 
a single adverse resolution of any scientific body. 

17 For more than two generations vivisectional ex¬ 
periments have had the unqualified endorsement of 
the most distinguished investigators. In a letter written 
April 14, 1881, Charles Darwin said: 

On the other hand I know that physiology can make no 
progress if experiments on living animals are suppressed 
and I have an intimate conviction that to retard the prog¬ 
ress of physiology is to commit a crime against humanity. 

Unless one is absolutely ignorant of all that sci¬ 
ence has done for humanity, one must be convinced that 
physiology is destined to render incalculable benefits to 
man and even to animals. See the results obtained by M. 
Pasteur’s work on the germs of contagious diseases; will 
not animals be the first to profit thereby? How many lives 
have been saved, how much suffering spared by the dis¬ 
covery of parasitic worms following the experiments made 
by Vinchow and others on living animals! 
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As far back as 1863, Claude Bernard, one of the greatest 
scientists of that day wrote: 

You ask me what are the principal discoveries due to 
vivisection. * * * All the knowledge possessed by ex¬ 

perimental physiology can be quoted in that connection; 
there is not a single fact which is not the direct and neces¬ 
sary consequence of vivisection. From Galen, who, by cut¬ 
ting the laryngeal nerves, learnt their use for respiration 
and the voice to Harvev who discovered circulation; Pec- 
quet and Aselli, the lymphatic vessels; Bell: and Magendie 
the nervous functions, and all that has been learned since 
the extension of that method of vivisection, which is the 
only experimental method; in biology, all that is known on 
digestion, circulation, the liver, the lymphatic system, the 
bones, Development—all absolutely is the result of vivisec¬ 
tion, alone or combines with other means of’study. 

18 Apparently it is the contention ofj the petitioner 
here that Vinchow, Bernard, Darwin, Pasteur, and 
the host of less distinguished servants of! humanitv who 
have contributed so much to the well-being j of mankind by 
their great discoveries, instead of praise for their benefi¬ 
cial achievements, merit censure for the usb of living ani¬ 
mals. We can not adopt such a view. To abolish vivi¬ 
section would greatly retard the progress of preventive 
and curative medicine. It would stop the use of animals 
for the development of all the serums now used to immunize 
against disease or to relieve and cure after infection. The 
health and strength of its people are a nation’s greatest 
asset. To adopt the views of antivivisectionists would 
deprive medicine of one of its most effective agencies of 
investigation and force a return to empirical and observa¬ 
tional methods which, however valuable, fall far short of the 
demands of humanity. To grant the prayers of the peti¬ 
tioner here would require the Government to contribute to 
the cost of a movement inimical to the satetv and health 

I •/ 

of the people, a result that we think was nbt contemplated 
bv Congress. 

In our opinion vivisection does not come within the legal 
meaning of cruelty to animals. It is a method of research 
necessary to human welfare. Such pain or suffering as 
may result therefrom is not wilfully or wantonly inflicted. 


» 
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We conclude, therefore, that the American Anti-Vivi- 

19 section Society is not operated exclusively to prevent 
cruelty to animals and so is not entitled to the bene¬ 
fits of section 303 (a) (3) of the Revenue Act of 1924. 

Reviewed by the Board. 

Decision will be entered for the respondent . 

Sternhagen and Murdock, concurring: 

When the Board concludes, as it properly and correctly 
does, that vivisection is not necessarily cruelty to animals 
within the meaning of the statute, the ground for the de¬ 
cision is complete. It is, in our opinion, unnecessary and 
probably improper to consider the general wisdom of vivi¬ 
section, and we therefore refrain from participation in the 
discussion of that question. 

20 Smith, dissenting: 

In my opinion the deduction of the bequest to the Anti- 
Vivisection Society of America is authorized by the statute. 
Section 303 (a) (3) of the Revenue Act of 1924 provides for 
the deduction from the gross estate of “The amount of all 
bequests * 1 * * to or for the use of any corporation 

organized and operated exclusively for religious, charitable, 
scientific, literary, or educational purposes, including the 
encouragement of art and the prevention of cruelty to chil¬ 
dren or animals * * The statute is concerned only 

with the “purpose’’ for which the corporation was organ¬ 
ized and operated. The discussion in the majority opinion 
as to whether the practice of vivisection is in a legal sense 
a cruelty to animals or beneficent to mankind goes beyond 
the necessities of the case. The evidence pertaining to the 
organization and operation of the American Anti-Vivisec¬ 
tion Society seems to me to indicate clearly that its purposes 
and practices were directed generally towards prevention of 
cruelty to animals. I think that the bequest is deductible. 


* 
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21 United States Board of Tax Appeals, Washington. 

Docket No. 41194. I 

Pennsylvania Company for Insurance on Lives and Grant- 
ing of Annuities, Executor of Estate of A. Sidney Logan, 
Deceased, Petitioner, 

v. 

Commissioner of Internal Revenue, Respondent. 

i 

Decision. 

Pursuant to the determination of the Board, as set forth 
in its report promulgated April 18, 1932, it is 
Ordered and decided that there is a deficiency of $17,657.56 
in estate tax. 

Enter. 

(Signed) LOGAN; MORRIS, 

j Member. 

Entered Apr. 19, 1932. j 

A true copy. Teste: 

i 

[Seal U. S. Board of Tax Appeals.] 

B. D. GAMBLE, 

Clerk U. S . Board of Tax Appeals. 

i 

22 United States Board of Tax Appeals. Filed Jul. 27, 

1932. 

United States Board of Tax Appeals. 

Docket No. 41194. 

! 

i 

Pennsylvania Company for Insurance on Lives and Grant- 

i 

ing of Annuities, Executor of Estate of A. Sydney Logan, 
Deceased, Petitioner, 

v. | 

Commissioner of Internal Revenue, Respondent. 

! 

Stipulation. 

i 

It is stipulated and agreed that the decision of the Board 
of Tax Appeals in the case above described may be re¬ 
viewed by the Court of Appeals of the District of Columbia. 


i 

i 
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This agreement is made under and pursuant to the provis¬ 
ions of Section 1002-D, of the Revenue Act of 1926. 

WM. MERRICK PARKER, 

Attorney for Petitioner. 

C. M. CHAREST, 

Attorney for Respondent. 

23 United States Board of Tax Appeals. Filed Aug. 5, 

1932. 

United States Board of Tax Appeals. 

Docket No. 41194. 

Pennsylvania Company for Insurance on Lives and Grant- 
ing of Annuities, Executor of Estate of A. Sydney Logan, 
Deceased, Petitioner, 

v. 

Commissioner of Internal Revenue, Respondent. 

Petition for Review. 

The above-named petitioner is aggrieved by a decision of 
the United States Board of Tax Appeals (hereinafter called 
the Board) rendered against it on April 19,1932, in the case 
of Pennsylvania Company for Insurance on Lives and 
Granting of Annuities, Executor of Estate of A. Svdnev 
Logan, Deceased, Petitioner, v. Commissioner of Internal 
Revenue, Respondent, No. 41194 on the Docket of the Board, 
and respectfully submits its petition for a review thereof by 
the Court of Appeals of the District of Columbia, pursuant 
to a stipulation of the parties filed with the Clerk of said 
Board, in accordance with Section 1002-D of the Revenue 
Act of 1926, that review shall be by said Court and for cause 
respectfully shows as follows: 

24 Statement of the Nature of the Controversy. 

1. October 24,1928, petitioner duly appealed to the Board 
from a determination by respondent of a deficiency of 
$17,657.56 in estate tax of petitioner’s decedent, A. Sydney 
Logan, and said appeal was docketed as No. 41194. 

2. The sole question in controversy in said appeal was 
whether a bequest made by petitioner’s decedent to the 
American Anti-Vivisection Society (hereinafter called the 
Society) was deductible from his gross estate in arriving at 
his net estate subject to tax. 
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3. The case was heard by the Board February 17, 1932, 
and on April 18, 1932, the Board promulgated its opinion 
with a concurring opinion by two members and a dissenting 
opinion by one member. By this opinion the bequest was 
disallowed as a deduction, and on April 19, 1932, the Board 
entered its decision redetermining the said deficiency in the 
same amount as found by the respondent, j 

Assignments of Error. 

i 

The petitioner believes and avers that errors were com¬ 
mitted by the Board to its damage and prejudice as follows: 

1. In entering decision for respondent. 

2. In failing to enter decision for petitioner. 

3. In redetermining the deficiency as $17,657.56. 

25 4. In failing to find that the term ‘ 4 vivisection’’ 

as used by the Society means experiments on living 
animals resulting in pain and suffering to the animals, and 
that it is this pain and suffering which the j Society seeks to 
prevent. I 

5. In failing to find that the members of the Society 
believe that vivisection results in cruelty to animals. 

6. In failing to find that the Society attempts to prevent 
animals from falling into the hands of any vivisector to 
insure that they be kept out of the hands of those who 
would subject them to pain and suffering, j 

7. In failing to find that the Society lids no purpose or 
motive other than the prevention of cruelty to animals. 

8. In failing to find and hold that the Society was 

organized and operated exclusively for one or more of the 
purposes enumerated in Section 303 (a) (3) of the Revenue 
Act of 1924. j 

9. In finding the facts set forth in that part of the opinion 
following the sixth paragraph thereof, beginning with the 
words ‘ 4 Under the laws of most of our states’’, and con¬ 
tinuing to the end of said opinion, inasmuch as said facts 
are unsupported by any evidence. 

10. In finding and holding that vivisection is a method of 
research which is necessary to human welfare. 

11. In concluding that a method of research which is held 
to be necessary to human welfare canncit be 4 ‘cruelty to 
animals” within the meaning of Section 303 (a) (3) of the 

Revenue Act of 1924. 

12. In concluding that “cruelty to animals” as 
used in Section 303 (a) (3) of the Revenue Act of 


26 
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1924, necessarily involves wantoness and wilfullness on the 
part of a person inflicting pain and suffering. 

Wherefore your petitioner prays that the aforesaid deci¬ 
sion of the Board against it be reviewed and reversed by 
the Court of Appeals of the District of Columbia, and for 

such other and further relief as the Court mav deem meet 

* 

and proper in the premises. 

DEAN G. ACHESON, 

WM. MERRICK PARKER, 

Attorneys for Petitioner , 

Union Trust Building, 

Washington , D. C. 

27 District of Columbia, ss: 

Wm. Merrick Parker, being duly sworn, says that he is 
one of the attorneys of record for petitioner; that he knows 
the contents of the foregoing petition for review; that to 
the best of his knowledge and belief the statements therein 
are true, and that the assignments of error are well taken 
and intended to be argued. 

WM. MERRICK PARKER. 

Subscribed and sworn to before me this 5th day of 
August, 1932. 

(Sgd.) S. WILLIAM MILLER, 

[seal.] Notary Public , D. C. 

My commission expires Dec. 15, 1936. 

28 U. S. Board of Tax Appeals. Filed at Hearing Feb. 

17, 1932. Div. 8, Docket —. 

Docket No. 41194. 

United States Board of Tax Appeals. 

Pennsylvania Company for Insurance on Lives and 

Granting of Annuities, Executor of the Estate of A 

Sydney Logan, 15th and Chestnut Streets, Philadelphia, 

Pennsylvania, Petitioner, 

* 

v. 

Commissioner of Internal Revenue, Respondent. 

Stipulation. 

In the above-entitled proceeding it is hereby stipulated 
and agreed, by and between the parties hereto, by their re- 
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spective attorneys, that the following facts shall be taken 
as true, provided, however, that this stipulation shall be 
without prejudice to the right of either party to introduce 
other and further evidence not inconsistent with the facts 
herein stipulated to be taken as true. ! 

1. The petitioner is a corporation with principal office 
at 15th and Chestnut Streets, Philadelphia, j Pennsylvania, 
and is the duly appointed, qualified and acting Executor of 
the Estate of A. Sydney Logan, who died testate December 
11, 1925, domiciled in Philadelphia, Pennsylvania. 

2. In his last will and testament duly admitted to probate 
and record, the decedent, A. Sydney Logan, bequeathed 
one-half of his residuary estate to his son, Robert R. Logan, 

for life with remainder to the American Anti-Vivi- 
29 section Society, a corporation organized and existing 

under the laws of Pennsylvania. Alt the death of 
said decedent the value of the remainder of this bequest 
which then vested in the American Anti-Vivisection Society 
was $214,729.59. I 

3. Petitioner, as executor of the estate! of A. Sydney 
Logan, deceased, filed a Federal estate tax Ireturn for said 
estate on December 10,1926 and paid the ta^ therein shown 
to be due in the amount of $25,623.25. In said return there 
was deducted from the gross estate $213,412.03 as the 
amount of the bequest to the American Anti-Vivisection 
Society. In the notice of deficiency, a true copy of which is 
attached to the petition in this proceeding, the respondent 
has disallowed this deduction. 

4. Exhibits A, B and C, attached hereto, are, respectively, 
true copies of the original charter and amendments thereto 
of the American Anti-Vivisection Society and by reference 
are made a part hereof. No part of the net learnings of said 
American Anti-Vivisection Society inures,, or since its or¬ 
ganization has inured, to the benefit of any private stock¬ 
holder or individual. 

; 

5. It is further agreed that the only question in this pro¬ 
ceeding is whether the American Anti-Vivisection Society is 
a corporation, bequests to which are deductible under Sec¬ 
tion 303 (a) (3) of the Revenue Act of 1924. 

(Signed) WM. MERRICK BARKER, 

Counsel for Petitioner. 

(Signed) C. M. CHAREST,I 

Counsel for Respondent. 
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30 United States Board of Tax Appeals. Filed Sep. 5, 

1932. 

United States Board of Tax Appeals. 

Docket No. 41194. 

Pennsylvania Company’ foe Insurance on Lives and 

Granting of Annuities, Executor of Estate of A. Sydney 

Logan, Deceased, Petitioner, 

v. 

Commissioner of Internal Revenue, Respondent. 

Statement of Evidence. 

Be it remembered that this cause came on for hearing be¬ 
fore the United States Board of Tax Appeals, Mr. Landson 
presiding, Wm. Merrick Parker, Esq., representing the 
petitioner, and L. S. Pendleton, Esq. (C. M. Charest, Esq., 
General Counsel, Bureau of Internal Revenue) on behalf of 
the respondent, at Washington, D. C., on February 17,1932. 

And thereupon, to maintain the issues on behalf of the 
petitioner, there was filed with the Board a Stipulation of 
certain facts, to which was attached, as a part thereof, true 
copies of the original charter and amendments thereto of 
the American Anti-Vivisection Society. Said Stipu- 

31 lation was received and incorporated into the record. 
The original charter and amendments set forth the 

objects of the Society in the same words as found by the 
Board in its Opinion. 

Further to maintain the issues on behalf of the peti¬ 
tioner, there was called as a witness Robert R. Logan, who, 
being first duly sworn, on direct examination testified in 
substance as follows: 

My name is Robert R. Logan and I reside at Eddington, 
Pennsylvania. I am President of the American Anti-Vivi¬ 
section Society, with offices at 3243 Chestnut Street, Phila¬ 
delphia, Pennsylvania, and have held such position since 
Januarv 30, 1912. I Yvas not connected with the Societv 
in any capacity prior to that date. 
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I know what the purpose of the American' Anti-Vivisec¬ 
tion Society is. ! 

! 

(At this point Mr. Parker asked the witness: 

4 ‘Will you state to the Board what the purpose is?” 

Before the witness replied, Mr. Pendleton objected to 
the answer on the ground it was immaterial and irrele¬ 
vant. The objection was sustained and aii exception al¬ 
lowed.) ; 

j 

32 The witness further testified: 

! 

I know what the activities of the Society are and have 
been. ! 

i 

(At this point Mr. Parker asked the witness: 

“What are the activities of the American Anti-Vivisec¬ 
tion Society?” j 

Before the witness replied, Mr. Pendleton; objected to the 
answer on the ground it was irrelevant, immaterial and 
incompetent. The objection was overruled and an excep¬ 
tion allowed.) j 

•The witness further testified: ! 

The Society seeks to prevent vivisection or painful ex¬ 

periments on animals and is engaged in various activities. 
We give rent-free certain rooms to, and help pay the salary 
of the Secretary of, the Animal Rescue League which takes 
animals off the streets of the City of Philadelphia, and 
which wc believe in some cases would find their way to a 
vivisection laboratory. We distribute literature, sometimes 
1.000 pages per month, in which we try to show that vivisec¬ 
tion of animals is cruel. We have lectures and put up 
posters on billboards. We publish a monthly magazine in 
which there are always some articles on the cruelty of vivi- 
sectional experiments. We have maintained a man 

33 near the laboratories of the University of Pennsyl¬ 
vania to find out whether stolen dogs were delivered 

to the kennels of the laboratory, having heard from various 
people that their dogs did find their way there. In fact 
we have sent out notices to dog owners suggesting that 

they look for their dogs, when lost, not! only in the city 

* 1 

! 


! 

i 

! 


! 

i 
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pound but in, the vivisectional laboratory and to try per¬ 
sonally to rescue them from there. In engaging in the 
activities I have described, the Society has no motive other 
than the prevention of cruelty to animals. 

(The witness thereupon identified 13 pamphlets, describ¬ 
ing the results of vivisectional experiments which are sent 
out by the American Anti-Vivisection Society from time to 
time to people believed to be interested in the subject, and 
they vrere placed in evidence as Petitioner’s Exhibit #1. 
Their introduction was objected to by Mr. Pendleton as in¬ 
competent, irrelevant and immaterial. The objection was 
overruled and an exception allowed.) 

The witness further testified : 

The activities of the Society were the same prior to De¬ 
cember 11, 1925, the date of decedent’s death, as they have 
been since then. The activities have always been the 
same. 

34 Vivisectional experiments are conducted in various 
research laboratories and medical school laboratories. 
The Rockefeller Institute probably has the largest vivisec¬ 
tional laboratory. What is called animal research or ex¬ 
perimental research on animals is done throughout the 
world. 

“The term “vivisection” as used bv the Societv means 

* •/ 

experiments upon animals from which cruelty results—that 
is, j)ain and suffering by the animals. It means the cutting 
up of an animal alive, and it is understood by us and other 
Anti-Vivisection Societies to include any kind of experi¬ 
ments upon animals involving pain, such, as for instance, 
innoculation of animals with some disease or drug which at 
the moment may be an inconsiderable pin prick but results, 
or is intended to result, in some form of disease under 
which the animal afterwards suffers. That is what we 
call “vivisection” and what we try to prevent. We keep 
informed as to the practice of vivisection by reading medi¬ 
cal journals such as the “Journal of Experimental Medi¬ 
cine” published by the Rockefeller Institute and “The 
Journal of the American Medical Association”, in which 
these experiments are described by the vivisectionists them¬ 
selves. 
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(The witness thereupon identified Volume 35, No. 2 of 
the Journal of Experimental Medicine, dated Feb- 
35 ruarv 1, 1922, as one of the medical journals he, as 
an officer of the Society, had examined with a view 
to keeping informed as to the practice of vivisection. This 
was placed in evidence as Petitioner’s Exhibit # 2 . Its 
introduction was objected to by Mr. Pendleton on the 
ground that the activities of the Society are irrelevant. 
The objection was overruled and an exception allowed.) 

In connection with this Journal the witness testified as 
follows: 

i 

I have read it and used it in articles and talks against 
cruelty of vivisection. It described experiments upon dogs 
under X-ray. The dogs, as described here, were subjected 
to X-ray exposure usually about half an hour. The expo¬ 
sure was performed under an anesthetic, but the dogs, as 
described here, were allowed to recover in order to deter¬ 
mine what internal condition was produced by the X-ray 
exposure. It gives descriptions of several dogs and the 
length of time before the dogs died, which they all did, 
under great apparent pain and suffering. I The article is 
by Drs. S. L. Warren and G. H. Whipple. 


other medical 
ng descriptions 
as ones he, as 


(The witness thereupon identified six 
journals of various dates, and containi 
36 of various vivisectional experiments, 

an officer of the Society, had examined with a view to 
keeping informed as to the practice of vivisection. These 
were placed in evidence as Petitioner’s Exhibits Nos. 3, 4, 
5, 6, 7 and 8, respectively. Their introduction was objected 
to by Mr. Pendleton on the ground that the activities of the 
Society are irrelevant. The objection was overruled and 
an exception allowed.) 


The witness further testified: 


the infliction of 


The members of the Society believe that 
pain and suffering upon animals for the purpose of scien¬ 
tific or medical research, constitutes a wrong and cruelty 
which they wish to abolish. The Society: has no motive 
other than the prevention of such pain and suffering by 
animals. i 
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The members of the Society do not believe that any ex¬ 
periments that come within the definition of its charter can 
be anything* but cruel experiments. In attempting* to pre¬ 
vent vivisection and other experiments of a painful nature, 
to use the words of the Society’s charter, the Society has 
no purpose or motive other than the prevention of cruelty 
to animals. 

On cross-examination, the witness testified as follows: 

37 In rescuing stray animals that might fall into the 
hands of vivisectors, there is no way beforehand to 
tell whether they might fall into the hands of persons who 
would perform experiments upon them under an anesthetic 
or whether they would fall into the hands of persons who 
would perform experiments upon them without an anes¬ 
thetic. We try to keep them from falling into the hands of 
any vivisector to insure that they be kept out of the hands 
of those who would subject them to pain and suffering. 

There was no re-direct examination and the witness was 
thereupon excused. 

Be it further remembered that the foregoing contains 
the substance of all of the evidence given on the hearing of 
this cause, and in order that the same may be preserved 
and made of record, this statement of evidence is duly 
stated, approved and signed, and ordered to be made of 
record in the above entitled cause this — day of September, 
1932. 

Approved and ordered filed this — day of September, 
1932. 


Member United States Board of Tax Appeals. 
No objection. 

WM. MERRICK PARKER, 

Attorney for Petitioner. 

C. M. CHAREST, 

General Counsel , Bureau of Internal Revenue,. . 
Attorney for Respondent. 

Approved and ordered filed this 5th day of Sept., 1932. 
(S.) LOGAN MORRIS, 

Member. 
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i 
i 

38 United States Board of Tax Appeals! Filed Sep. 

10, 1932. 

United States Board of Tax Appeals. 

Docket No. 41194. j 

i 

Pennsylvania Company for Insurance on Lives and 
Granting* of Annuities, Executor of Estate of A. Sydney 
Logan, Deceased, Petitioner, 

i 

v. 

i 

Commissioner of Internal Revenue, Respondent. 

i 

i 

Prcecipe. \ 

! 

The Clerk in preparing the transcript of record for the 
Court of Appeals of the District of Columbia in the above 
entitled case will please include the following: 

1. The docket entries. 

2. Pleadings. 

3. Opinion including concurring and dissenting opinions 
of the Board. 

4. Decision of the Board. 

5. Stipulation for review by the Court of Appeals of the 

District of Columbia. I 

39 6. Petition for review. i 

7. Stipulation of facts. 

8. The statement of evidence as agreed upon and settled. 

9. This Praecipe. j 

The Clerk will also please transmit to the Court of 
Appeals, with the transcript of record, Petitioner’s Ex¬ 
hibits A, B and C and Nos. 1 to 8, inclusive, in their original 
form, to be sent up later. See Cir. Ct. Order. 

WM. MERRICK PARKER, 

Attorney for Petitioner . 

Approved. 

C. M. CHAREST, j 

Attorney for Respondent . j 


i 
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40 United States Board of Tax Appeals, Washington. 

Docket No. 41194. 

Pennsylvania Company for Insurance on Lives and 

Granting of Annuities, Executor of Estate of A. Sydney 

Logan, Deceased, Petitioner, 

v. 

Commissioner of Internal Revenue, Respondent. 

Certificate. 

I, B. D. Gamble, clerk of the U. S. Board of Tax Appeals, 
do hereby certify that the foregoing pages, 1 to 39, inclu¬ 
sive, contain and are a true copy of the transcript of record, 
papers, and proceedings on file and of record in my office as 
called for by the Praecipe in the appeal as above numbered 
and entitled. 

In testimony whereof, I hereunto set my hand and affix 
the seal of the United States Board of Tax Appeals, at 
Washington, in the District of Columbia, this 23rd day of 
September, 1932. 

[Seal U. S. Board of Tax Appeals.] 

B. D. GAMBLE, 

Clerk United States Board of Tax Appeals. 

Endorsed on cover: Board of Tax Appeals. No. 5797. 
Pennsylvania Company for Insurance on Lives and Grant¬ 
ing of Annuities, executor of estate of A. Sydney Logan, 
deceased, appellant, vs. David Burnet, Commissioner of 
Internal Revenue. Court of Appeals, District of Columbia. 
Filed Sep. 28, 1932. Henry W. Hodges, Clerk. 
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Court of gppeate, B&trict of Columbia 


April Term, 1932. 


No. 5797. 


Pennsylvania Company for Insurance on! Lives and 
Granting of Annuities, Executor of the Estate 
of A. Sydney Logan, Deceased, Petitioner , 

vs. 

David Burnet, Commissioner of Internal Revenue. 

i 

! 

i 

_ i 

— 


ON PETITION FOR REVIEW OF DECISION OF 
THE UNITED STATES BOARD OF TAX AP¬ 
PEALS. 


BRIEF FOR PETITIONER. ! 


Jurisdiction. 

i 

This case comes before the Court on Petition for 
Review of a decision of the United States Board of 
Tax Appeals pursuant to Sections 1001, 1002 and 1003 


2 


of tlie Revenue Act of 192G. In the stipulation filed in 
the case (R., p. 17) it was agreed that the case might 
be reviewed by the Court of Appeals of the District of 
Columbia pursuant to the provisions of Section 1002(d) 
of said Act. (44 Stat. L. 9, 109, 110) 

Statement of the Case. 

Petitioner, a Pennsylvania corporation, is the execu¬ 
tor of the estate of A. Sidney Logan, Esq., who died 
December 11, 1925, bequeathing one-half of his re¬ 
siduary estate to his son, Robert R. Logan, for life, 
with remainder to the American Anti-Vivisection So¬ 
ciety, a Pennsylvania corporation (hereinafter called 
the “Society”). At the decedent’s death the value of 
the remainder of this bequest was $214,729.59. (R., 

pp. 9, 21) 

In its Federal Estate Tax return, filed December 10, 
1926, petitioner as executor, deducted from the de¬ 
cedent’s gross estate $213,412.03 as the amount of this 
bequest (instead of the correct amount of $214,729.59). 
The respondent refused to allow any deduction on ac¬ 
count of this bequest. An appeal was taken to the 
United' States Board of Tax Appeals, where respon¬ 
dent’s position was sustained (one member dissenting) 
and this appeal is accordingly taken from the Board’s 
decision and order. (R., pp. 9, 21) 

Statute Involved. 

Petitioner contends that the amount of the bequest, 
namely $214,729.59 to the Society is deductible from 
the gross estate by virtue of Section 303(a) (3) of the 
Revenue Act of 1924, the material part of which is as 
follows: 
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“Sec. 303. For the purpose of the tax the value 
of the net estate shall be determined— 


(a) In the case of a resident, by deducting’ from 
the value of the gross estate— 

* * * * * * 

i 

i 

(3) The amount of all bequests,! legacies, 
devises, or transfers * * * * to or for the 
use of * * any corporation organized and 

operated exclusively for religious, charitable, 
scientific, literary, or educational purposes, in¬ 
cluding the encouragement of art and the preven¬ 
tion of cruelty to children or animals, no part of 
the net earnings of which inures to the benefit of 
anv private stockholder or individual! * * 

(43 Stat. L. 253, 306) j 

i 

| 

Assignments of Error. 


Petitioner assigns as error (R., pp. 19-20) the failure 
of the Board to find and hold that the legatee Society 


was organized and operated exclusively for one or 
more of the purposes enumerated in the statute so as 
to permit the deduction from decedent’s gross estate 
of the value of the remainder bequeathed to it. 


Question Involved. | 

It has been stipulated by the parties arid found by 
the Board that the amount of the bequest was 
$214,729.59 and that the Society is a corporation, no 
part of the net earnings of which inures, lor since its 
organization has inured, to the benefit of any private 
stockholder or individual. (R., pp. 9, 21) The sole 
question, therefore, is whether the Society was 
“organized and operated exclusively for 
charitable * * * purposes, including * * * 1 the preven¬ 
tion of cruelty to * * * animals.” ; 
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ARGUMENT. 

As its name implies, the Society is opposed to 
vivisection. Before proceeding to a consideration of 
the Society’s purpose and activities in opposing vivi¬ 
section, it should be clearly understood what is meant 
by that term. Vivisection is the experimentation upon 
living animals, for physiological or pathological in¬ 
vestigation. The experimentation is conducted in 
medical schools, research institutes, hospitals, etc. 
(R., pp. 10, 11, 24, 25) It is chiefly surgical, but there 
are some experiments of a non-surgical character. 
Examples of both kinds are described in appellant’s 
Exhibits Nos. 2 to 8 inclusive. In order that the Court 
may understand the facts which exist and the specific 
acts which the Society seeks to prevent, it is requested 
that these exhibits be read. The record is clear and is 
not disputed that vivisection inflicts intense pain and 
suffering upon the animals used. 

To point out this undeniable and undisputed fact 
that vivisection inflicts suffering upon the animals 
used, is not to attack those who experiment upon 
living animals, as the Board intimated (R., p. 15), nor 
to maintain that their work is without value to medical 
science. It is merely to insist that a society organized 
for the purj)ose of preventing suffering of this sort 
is not only a ‘‘charitable organization” but also one 
organized for a charitable purpose specifically in¬ 
cluded in the statute. The Board of Tax Appeals, in 
our view, missed the essential distinction between de¬ 
termining that a purpose is charitable and approving 
or disapproving the wisdom of its particular object. It 
declared in its opinion—as a result of what must have 
been judicial notice, since there is an utter lack of 
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evidence in the record—that vivisection was necessary 
for the advancement of medical knowledge and that 
therefore a society whose purpose contemplated its 
abolition could not fall within the provisions of the 
statute. Even if the premises of the Board were sound, 
its conclusion shows a complete misunderstanding of 
the terms and purpose of the statute. In order to per¬ 
mit the deduction, this Court does not have to conclude 
that the practice of vivisection should be abolished. It 
need have no views whatever upon the question, ll 
need decide only that the purpose of preventing the 
pain and suffering which admittedly accompanies 
vivisection is a charitable purpose within tike meaning 
of the Revenue Act of 1924. That alone is the ques¬ 
tion in the present case. 

The Board, it may be noted in passing, has fallen 
into the error which courts sedulously avoid—that of 
arrogating to themselves the functions of legislators, 
rather than interpreters of legislation. Instead of 
ascertaining the meaning of the applicable tax statute, 
the Board has concerned itself with the question 
whether or not vivisection should be permitted, a 
wholly different legislative inquiry. 1 Whether vivi¬ 
section should be encouraged or prohibited, is not in 
anv wav here involved, and cannot be determined bv 
the decision of the sole issue here raisbd, namely, 
whether a society organized and conducted for the 


! 


1 This legislative inquiry has been made in its proper place. Dur¬ 
ing hearings upon a bill to prohibit experiments upon! living dogs in 
the District of Columbia, Senator Robsion said, speakjing of vivisec¬ 
tion, 


“I think everybody must admit that it is crue|l. It is bound 
to be cruel. I think the important question is whether it is nec¬ 
essary”. (71st Congress, Second Session, Hearings before Senate 
Committee on District of Columbia relating to S. 4497, pages 
41, 42.) | 


i 
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! 
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purpose for which this legatee was organized and 
conducted, falls within the section of the Revenue Act 
under which this deduction is claimed. 


Purpose of the Society. 

The purpose of the Society, as stated in its amended 
charter, Exhibit C, is the “total abolition of vivisec- 
tional experiments on animals and other experiments 
of a painful nature.” From the charter itself it is 
clear that what the incorporators sought to prevent 
was cruelty to animals resulting from animal experi¬ 
mentation. 1 According to the testimony of the witness 
Logan, the President of the Society, the members of 
the Society believe that the infliction of pain and suf¬ 
fering upon animals for the purpose of scientific or 
medical research, constitutes a wrong and cruelty 
which thev wish to abolish. The Societv has no motive 


1 Giving proper effect to the words “other experiments of a pain¬ 
ful nature” it is obvious, that the viviseetional experiments aimed 
at, were those which result in pain and suffering to animals. That 
this is the proper construction of the charter is shown by the ease 
of United States v. Standard Brewery Co., 251 IT. S. 210, 21S. In 
construing the statute there involved the Supreme Court of the United 
States said: 

“The prohibitions extend to the use of food products for mak¬ 
ing ‘beer, wine or other intoxicating malt or vinous liquor for 
beverage purposes.’ These provisions are of plain import and 
are aimed only at intoxicating beverages. It is elementary that 
all of the words used in a legislative act are to be given force 
and meaning, Market Co. v. Hoffman, 101 U. S. 112, 115; and of 
course, the qualifying words ‘other intoxicating’ in this act can¬ 
not be rejected. It is not to be assumed that Congress had no 
purpose in inserting them or that it did so without intending that 
they should be given due force and effect. The Government in 
sists that the intention was to include beer and wine whether 
intoxicating or not. If so the use of this phraseology was quite 
superfluous, and it would have been enough to have written the 
act without the qualifying words. 

“This court had occasion to deal with a question very similar 
in character in the case of the United States v. United Verde 
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other than the prevention of such pain and suffering 

i 

by animals. (R., p. 25) 


Activities of the Society. 

All tlie activities of the Society are directed toward 

! 

preventing vivisectional experiments on animals and 
other experiments of a painful nature. The Society 
attempts to prevent the practice of vivisection by 
stopping so far as it can, the supply of animals used 
for experimentation. To this end, it furnishes, rent 
free, certain rooms of its building in Philadelphia to 
the Animal Rescue League in Philadelphia and co¬ 
operates with that organization in rescuing the stray 
dogs or other animals which find their wav to vivi- 
section laboratories. (R., p. 23) 

In addition to this direct action, the Society also 
attempts to prevent vivisection and ameliorate the 
condition of animals by acquainting the pebple of the 
country with the actual conditions existing in its prac¬ 
tice. Tliis work is educational in character and con¬ 


sists in the publication of pamphlets, a number of 
which were introduced in evidence; the maintenance of 


Copper Co ., 196 U. S. 207, where an act permitted the use of 
timber on the public lands for building, agricultural, mining and 
other domestic purposes, and held that we could not disregard 
the use of the word ‘ other’ notwithstanding the contention that 
it should be eliminated from the statute in order to ascertain 
the true meaning. So here, we think it clear that the framers 
of the statute intentionally used the phrase 1 other intoxicating ’ 
as relating to and defining the immediately preceding designation 
of beer and wine. ‘As a matter of ordinary construction, where 
several words are followed by a general expression as here, which 
is as much applicable to the first and other words; as to the last, 
that expression is not limited to the last, but applies to all. ’ 
Lord Bramwell in Great Western Ey. Co. v. Swindon, etc. Ey. Co., 
L. R. 9 App. Cas. 787, 808.” 

I 

! 
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posters on billboards; the giving of public lectures, and 
the publication of a magazine containing articles upon 
vivisection experiments. In thus directing its activi¬ 
ties against vivisectional experiments, the Society has 
but one purpose, the prevention of cruelty to animals. 
(R., pp. 23, 24) 


The Deduction Should be Allowed. 

The ultimate question to be decided is whether the 
Society falls within anv one of the classifications 
enumerated in Section 303 (a) (3) of the Revenue Act 
of 1924. As heretofore stated, that section provides 
for the deduction from the gross estate of bequests to 
corporations “ organized and operated exclusively for 
religious, charitable, scientific, literary or educational 
purposes, including the encouragement of art and the 
prevention of cruelty to children or animals. ” 

What did Congress intend to accomplish by the 
enactment of that Section? Obviously, it intended to 
encourage those corporations whose purposes and 
activities are wholly altruistic and which are not 
organized and operated for private gain. The Circuit 
Court of Appeals for the Third Circuit has stressed 
this view of the Act in Bok v. McCaughn, 42 Fed. (2d) 
G16, 619, where Judge Buffington said: 


“* * * It was with similar emphasis on the mo¬ 
tive which prompts action that Mr. Binnev framed 
his approved definition of a charitable trust in his 
argument in the Girard will case: ‘Whatever is 
given for the love of God, or the love of vour 
neighbor, in the catholic and universal sense, 
given from these motives and to these ends, free 

from the stain or taint of everv consideration 

•> 
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that is personal, private or, selfish.’ Vival v. 
Girard’s Executors, 2 How. 128, which is quoted 
by the Supreme Court in Ould v. Washington 
Hospital, 95/U. S. 311. Charity means such un¬ 
selfish things as are wont to be done by those who 
are animated by the virtue of love. * * * 

“* * * Manifestly it was within the purpose of 
Congress, in granting this exemption,! to encour¬ 
age men and women to follow the examples of 
those whose well doing has made them the lights 
of the world in their several generations. * * *” 


It should be noted that the language of the statute 
refers to £ 4 charitable * * * or educational pur¬ 

poses * * * including the prevention of; cruelty to 
children or animals.” As the cases cited below will 
show, it has long been held that the purpose of pre¬ 
venting suffering by animals is a charitable purpose. 
In the statute Congress was plainly solicitous that 
the term 44 charitable purposes,” should be construed 
in this broad sense and not be limited in any way. 
Here clearly the same emphasis was placed upon the 
44 purpose” of those engaged in the specified activities 
which Mr. Binney put in his celebrated definition. It is 
the purpose which controls and not the wisdom of the 
activity nor the amount of public approval or lack of 
it which the activity has engendered. Majority ap¬ 
proval of an unselfish purpose is not a prerequisite 
for the allowance of a deduction. The scope of the 
section is catholic and universal where the purpose 

of the activitv is animated bv 4 4 the love of God or the 
• •/ 

love of your neighbor,” human or animal. Nor does 
the statute restrict deductions to such activities as 
may have the approval of Government officials. 
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Mr. Smith of the Board of Tax Appeals cogently 
pointed this out in his dissenting opinion. 

“* * * The statute is concern'd only with the 
‘purpose’ for which the corporation was organized 
and operated. The discussion in the majority opin¬ 
ion as to whether the practice of vivisection is in a 
legal sense a cruelty to animals or beneficent to 
mankind goes beyond the necessities of the case. 
The evidence pertaining to the organization and 
operation of the American Anti-Vivisection So¬ 
ciety seems to me to indicate clearly that its 
purposes and practices were directed generally 
towards prevention of cruelty to animals. I think 
that the bequest is deductible.” (R., p. 16) 

A long series of decisions by Courts and judges of 
the highest authority support and elaborate this con¬ 
clusion of the dissenting Member that anti-vivisection 
societies are organized and operated exclusively for a 
charitable purpose which is the prevention of cruelty 
to animals. We have not found a single authority to 
the contrary. 

In the case of In re Kendall’s Estate , 233 N. Y. S. 
319, decided by the Surrogate’s Court of New York, 
January 18, 1929, the question was whether the Vivi¬ 
section Investigation League qualified as a corpora¬ 
tion to \vhich bequests were exempt under Sec. 221 of 
Article 10 of the State Tax Law. That Section ex¬ 
empted from taxation bequests to any “religious, 
educational, library, charitable, missionary, benevolent, 
hospital or infirmary corporation.” The purpose and 
activities of the Vivisection Investigation League were 
substantiallv the same as those of the Societv here in- 
volved. The Court held it to be exempt under that 
section, stating: 
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It endeavors to protect both animals 
and human beings from cruelty and to alleviate 
their sufferings. Its activities are widespread, 
and include the giving of lectures, dissemination 
of literature, investigation of laboratories and 
hospitals where vivisection is practiced, and gen¬ 
erally informing the public of its principles and 
objects. No officer, member or employee receives 
any pecuniary profit from the operations of the 
League, except reasonable compensation for ser¬ 
vices. The corporation is a charitable, educational, 
missionary, and benevolent corporation and the 
bequest to it by this decedent is exempt from 
transfer tax. Submit order on notice! modifying 
the taxing order accordingly.” 

This decision was affirmed by the Appellate Division 
in 237 N. Y. S. 810. * j 

In Armstrong v. Reeves (1890), Ir. L. Rj25 Eq. 325, 
339, 340, decided by the High Court of Justice in Ire¬ 
land, the question was whether a bequest to the Society 
for the Abolition of Vivisection was valid as a bequest 
for charitable purposes. The object of that! society was 
the entire suppression of vivisection. In holding that 

i 

the bequest was charitable the Vice-Chancellor of 
Ireland said: i 


/ 


V" 


“I am not called upon de novo to pronounce a 
decision as to whether the Society for the Aboli¬ 
tion of Vivisection is a charitable institution or 
society; because, as I have said, it has been ruled 
already that it is; but certainly, if II had to con¬ 
sider the question for the first time, I should say 
it was within the legal definition of a charitable 
society. The statute of Elizabeth does not profess 
to enumerate all the different charitable purposes 
which come within its scope. It only gives some 
to be used as analogies; but in every case, the 
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Court has to consider whether there is some pub¬ 
lic benefit to be derived from an institution, in 
order to determine whether its objects are fairly 
to be considered charitable or merely benevolent. 

“Now, in the present case, I am of opinion that 
anything that tends to prevent the demoralization 
of public opinion which would be caused by an un¬ 
authorized and unnecessary practice of dissection 
of living animals, would be for the public benefit, 
as tending to correct and prevent cruelty or care¬ 
lessness in reference to the sufferings of brute 
beasts. I do not mean to express any opinion—I 
really do not entertain any opinion—on the ques¬ 
tion of total abolition of vivisection; but even if I 
differed in that respect from the objects of the 
Society, which perhaps I might do as an indi¬ 
vidual, that is not the question. The question is, 
whether the object in view is such as may fairly, 
within the principles of the decided cases, be 
deemed a charitable purpose. The cases I have 
referred to show that it is. * * *” 

This case also answers the fallacious conclusion of 
the Board that the purpose of the Society cannot be 
charitable because it is not restricted to preventing 
such acts as have by legislation been made indictable 
offenses. (R., pp. 11-12) On this subject the Vice- 
Chancellor said (page 340): 

“ * * * One of the arguments used on behalf 
of the plaintiffs was that I must take the statute 
for the prevention of cruelty to animals as the 
measure of what the limit is to be of the class of 
crueltv of which the law takes notice; and that as 
the statute is confined to animals useful to man, 
so in every case, if you go outside the bounds of 
the statute in that respect you go beyond the limit 
of what is a charitable purpose. That, in my 
opinion, is an entire fallacy. The statute, no 
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doubt, enumerates certain animals,; describing 
them as animals useful to man, and it confines the 
criminal prosecutions which it authorizes, and the 
punishments which it enacts, to cruelty to animals 
of that class; but it does not in the slightest de¬ 
gree interfere with the general moral principle 
that cruelty to animals of every kind—whether 
useful to man or not—is a thing that is to be pre¬ 
vented and suppressed as far as possible. 

“In my opinion, it is for the benefit of the public 
that such cruelty should be prevented; and that 
any society for the prevention of I cruelty to 
animals, whether domestic animals or not, is with¬ 
in the scope of charitable institutions. * 


In the case of Re Foveaux (1895), 2 Ch. 501, 503, 
decided by the English Supreme Court of Judicature, 
it was held that where in a will a poweil of appoint¬ 
ment is given “for some charitable purpose”, a gift to 
an anti-vivisection society qualifies. In so holding, 
Chitty, J., said: 


<< * * * j n determining this question of charity 
the Court does not enter into or pronounce any 
opinion on the merits of the controversy which 
subsists between the supporters and opponents 
of the practice of vivisection. It stands neutral. 
Humane men and women of a high! order of in¬ 
telligence and education are found in the ranks 
on either side. Stated broadly, one side holds 
that the practice under carefully gqarded provi¬ 
sions, although it may inflict some suffering on 
the lower order of animals, is justifiable and tends 
to promote the welfare of the human race and 
also of the lower order of animals in general. 
They have the Act of Parliament in itheir favour. 
(39 and 40 Viet. C. 77.) On the other hand, the 
anti-vivisectionists hold that the practice is wholly 
unjustifiable. * * * 


i 



To be a charity there must be some 
public purpose—something tending to the benefit 
of the community. * * * Under the head of the 
advancement of religion the Court has not con¬ 
fined itself to the advancement of the tenets of the 
Church as established by law; it has held trusts 
for the promotion of many diverse forms of the 
Christian religion to be valid charities. A strong 
illustration of this is to be found in Thornton v. 
Howe. (31 Beav. 14.) Sir John Romilly held 
there that a trust for the publication of the works 
of Joanna Southcott was a valid charity. He 
found that her works were not immoral or sub¬ 
versive of religion, although he found in them 
much that was very foolish, and, although he said 
that they were in a great measure incoherent 
and Confused, he considered that they were 
written with a view to extend the influence of 
Christianity— i. e., the advancement of religion. 
This was the ground on which he based his de¬ 
cision. He did not think that it was incumbent on 
him to say that religion would in fact, or according 
to his own judgment, be advanced. He looked to 
the view or purpose of the writer. 

After quoting Armstrong v. Reeves y supra , with ap¬ 
proval, *Chitty, J., continued: 

“ * * * In Commissioners for Special Purposes 
of Income Tax v. Pemsel (1891-A. C. 531, 550) 
the present Lord Chancellor refers to the pur¬ 
poses of anti-vivisection societies as being com¬ 
prehended in England within the term ‘char¬ 
itable purposes/ 

“The result appears to me to be this. There is a 
balance of judicial opinion in favour of the defen¬ 
dant societies; there is no express authority 
against them. On principle, if a society for the 
prevention of cruelty to animals is a charitable 
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society, it would seem to follow that an institution 
for the prevention of a particular form of cruelty 
to animals is also charitable. The mej*e infliction 
of pain is not necessarily cruelty; into the ques¬ 
tion of what is cruelty the moral element largely 
enters: Lewis v . Fermor. (18 Q. B. D. 532) It 
may be truly said that the infliction of justifiable 
pain is not cruelty. The question of what is and 
what is not justifiable is a question of morals, on 
which men’s minds may reasonably differ and do 
in fact differ. Cruelty is degrading to man; and a 
society for the suppression of cruelty to the lower 
animals, whether domestic or not, has for its ob¬ 
ject, not merely the protection of the animals 
themselves, but the advancement of morals and 
education among men. The purpose of these so¬ 
cieties, whether they are right or wrong in the 
opinions they hold, is charitable in the legal sense 
of the term. The intention is to benefit the com¬ 
munity ; whether, if they achieved their object, the 
community would, in fact, be benefited is a ques¬ 
tion on which I think the Court is not required to 
express an opinion. The defendant societies may 
be near the border line, but I think they are 
charities.” ! 


An interesting example of the general rule that a 
purpose, be it foolish or narrow, does! not require 
popular approval to be embraced within the legal 
definition of a charitable purpose, is found in Re 
Cranston (1898), 1 Ir. R. 431, 435, also decided by the 
High Court of Justice in Ireland and affirmed by the 
Court of Appeal in Ireland. Here the question was 
whether bequests to the London Vegetarian Society 
and the English Vegetarian Society were valid as 
charitable bequests. The objects of these societies 
were the promotion of vegetarianism, i. e., abstinence 
from the flesh of animals (fish, flesh and fowl) as 
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food, and the encouragement of the use of seeds, 
pulses, grains, fruits, nuts and all other wholesome 
products of the vegetable kingdom. In holding that 
the bequests were charitable the Master of the Rolls 
said (p. 435): 

* Whether an object of this sort is 
charitable or not does not depend on the private 
feeling or opinion of the judge who has to decide 
it. The question is altogether apart from the 
views of the particular tribunal. To take an ob¬ 
vious illustration, it is impossible for a judge to 
be personally convinced that all forms of religion 
are equally beneficial, and he may think some to 
be positively erroneous. Vet each judge is bound 
to give effect to religious objects, whether he ap¬ 
proves of them or not. * * * It is now, how¬ 

ever, the law that gifts to societies for the pre¬ 
vention of cruelty to animals are good as being 
charitable, and will be supported; not losing sight 
of the aspect connected with benefit to the in¬ 
ferior creation, but mainly on account of the effect 
on the human race. That was extended by the 
Vice-Chancellor in this country, and by the Court 
of Appeal in England to the case of a gift for the 
prevention of vivisection; and it must be taken 
as law that gifts for that purpose, though per¬ 
petuities are valid. And not chiefly because they 
aim at preventing unnecessary cruelty to inferior 
creatures, but because they tend to elevate the 
human race and make men better and juster and 

kinder towards the lower creation. 

*#%#**** 

“* # * jf a num ker of persons think that it is 
wrong to kill animals for food, that it is unneces¬ 
sary cruelty, that the practice produces a demoral¬ 
izing effect upon mankind, and that it is for the 
benefit of human beings to inculcate the view that 
it is unnecessary and cruel, in that sense I think 
the object is charitable .’ 1 
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In affirming this decision Lord Ashbourne, Chan¬ 
cellor, said (p. 444): 
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: It may be that this idea of Vegetarian¬ 
ism has not as yet made its way in the: world. It 
may be showing no growth. The vast majority 
may be opposed to it. It may be disapproved of 
by medical men. Possibly no member of the Bench 
may believe in it. But these considerations can¬ 
not be regarded as decisive to exclude it from the 
wide class of gifts regarded bv the law las charita- 
ble. The gifts are given to societies which rightly 
or wrongly set a public purpose before them, and 
which have been founded and maintained in the 
belief that their teaching is for the bejiiefit of the 
community. 1 do not feel at liberty to bit in judg¬ 
ment upon objects or purposes, or to Pleasure the 
success they now have, or hereafter tnav attain 
to. * « 


* > > 
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Lord Justice Holmes, while dissenting from the 

i 

judgment of the Court of Appeal, had no doubt that 
anti-vivisection societies were organized for charitable 
purposes. He said (p. 457): 

! 

I 

“I find that the instructive judgment of the 
Master of the Rolls in this case mainly rests on 
the decisions relating to animals. Thti University 
of London v . Yarrow (1) , Marsh v. Means (2) , 
and Tatham v. Drummond (Z) established the prop¬ 
osition that gifts the object of which i$ to prevent 
cruelty to animals and to ameliorate the position 
of the brute creation are charitable.! No meta¬ 
physical reasoning is required to support these 
decisions. The Divine Teacher from whom Clirist- 

( 1 ) 1 De G. & J. 72. 

( 2 ) 3 Jur. (N. S.) 790. 

(3) 4 De G. J. & Sm. 484. i 



endom has learned its lessons of charitv and mercy 
treated the healing of the sick and the relief of a 
suffering ox or ass as cognate acts, differing, no 
doubt, in degree, but the same in kind. There is 
really no difference amongst thoughtful and civil¬ 
ized men on this subject. If it is beneficial to the 
community to promote virtue and to discourage 
vice, it must be beneficial to teach the duty of 
justice and fair treatment to the brute creation, 
and to repress one of the most revolting kinds of 
cruelty. 

“After the cases I have mentioned came the 
vivisection cases which, in my opinion, are gov¬ 
erned by precisely the same principle. Vivisec¬ 
tion is a practice confined to a small body of scien¬ 
tific men. It is, or was, before the Act of 1876, 
undoubtedly attended with great and often ex¬ 
cruciating pain to a living animal; and although 
this may be justified by the object aimed at, it 
readily degenerates into wanton cruelty when em¬ 
ployed recklessly or for the purpose of mere ex¬ 
periment. So strong was public feeling on the 
subject that more than twenty years ago a statute 
was passed subjecting the practice to rigid re¬ 
striction and supervision, and even in its present 
modified condition, it stands on the border line of 
cruelty; and there is a great body of well-informed 
opinion, holding that it would be for the true in¬ 
terests of mankind to put an end to it altogether. 
* * * 


The foregoing decisions were cited with approval by 
the English Court of Appeal in the case of Re Wedg¬ 
wood (1915) 1 Ch. 113, and by the Supreme Court of 
California in Re Estate of Florence A. Colman , 167 
Cal. 212. See also Alexander, Wills, p. 1645; Page, 
Wills, p. 1761. 

We have already referred to the wholly erroneous 
conception of this case entertained by the Board of 
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Tax Appeals. It announced ex cathedra that vivisec¬ 
tion was a practice necessary to human welfare, and, 
from that, concluded that a society whose purpose 
was to save animals from the practice and: to educate 
opinion to an understanding of the suffering which it 
entailed, could not be organized and operated for a 
purpose which was educational or charitable, the lat¬ 
ter being specifically defined to include the j purpose of 
preventing cruelty to animals. We have no desire to 
debate the desirability or necessity of vivisection from 
the viewpoint of scientific research. Such considera¬ 
tions are wholly foreign to this case. But it may be 
well to remind the Board, in this day when hitherto 
unquestioned conclusions of science are falling like 
ninepins—when the indestructable atom has been de¬ 
stroyed and the axioms of Euclidian geometry dis¬ 
carded bv Einstein—of Mr. Justice Holmes’ famous 
* 

admonition, “Certitude is not the test of certainty. 

i 

We have been cock-sure of many things that were not 
so”. (32 Harv. L. Rev. 40.) 

i 

But the real or fancied necessity of the practice 
which this Society opposes camiot affect the purpose 
which animates the Society. Many practices which 
mankind deems necessary—and which probably are— 
are undeniably cruel to his animal brethren. This only 
means that a society directed to induce men to give 
up those practices is not likely to advance very rapidly 

i 

toward its goal. It does not mean that the society is 
not organized or conducted for a charitable purpose 
within the inclusive statutory definition. ! No person 
of sensibility likes to contemplate the suffering en¬ 
tailed in the killing of animals for food. The practice 
is as old as man, and probably will last ab long as he 
does. The vast majority believes that the practice is 
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necessary to human existence. A minority believes 
that it is unnecessary and morally unjustifiable. A 
society formed to induce mankind to give up what the 
members of the Society would believe to be an immoral 
and cruel practice at whatever cost to man’s real or 
fancied physical necessities, would indisputably be 
formed and conducted for a charitable purpose which 
includes the purpose of preventing cruelty to animals. 
It has been so held, Re Cranston, supra. “The ques¬ 
tion of what is and what is not justifiable is a question 
of morals, on which men’s minds may reasonably dif¬ 
fer and do in fact differ.” It is not for the courts to 
pass upon questions of this sort. For the purposes of 
the statute here involved it makes no difference 
whether the moral principles involved are held by only 
a minority. It is enough if they are honestly held; for 
this makes the purpose of the society charitable. 

The Board had no such reticence, as the British 
Courts have shown, in deciding questions of moral 
principle. Mr. Lansdon said: 

“*>* * To abolish vivisection would greatly re¬ 
tard the progress of preventive and curative medi¬ 
cine. It would stop the use of animals for the de¬ 
velopment of all the serums now used to immunize 
against disease or to relieve and cure after infec¬ 
tion. The health and strength of its people are 
a nation’s greatest asset. To adopt the views of 
anti-vivisectionists would deprive medicine of one 
of its most effective agencies of investigation and 
force a return to empirical and observational 
methods which, however valuable, fall far short 
of the demands of humanity. To grant the pray¬ 
ers of the petitioner here would require the Gov¬ 
ernment to contribute to the cost of a movement 
inimical to the safety and health of the people, a 

i 
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result that we think was not contemplated by Con¬ 
gress.’ ’ (R., p. 15) | 

i 

The Board was not asked 4 4 to adopt the views of the 
anti-vivisectionists.” It was not even asked to com¬ 
ment upon them. The merits of those views! were not 
before the Board. Commenting upon arguments sim¬ 
ilar to those expressed by Mr. Lansdon, the Master of 

the Rolls in Re Cranston, supra, p. 436, said: 

| 

44 * * * The Vice-Chancellor, in deciding the 

question as to vivisection made, if I may say so, 
some very sensible observations which apply to 
considerations which were pressed upon me, viz. 
that the objects of a Vegetarian Society are not 
beneficial, that it can not be for the benefit of the 
human race to put a stop to the use of animals for 
human food. It was said that this I case was 
totally different from cases of religious matters, 
or education, or relief of the poor; and that it 
must be decided as a matter of fact, and that there¬ 
fore it was my duty to hold as matter df fact that 
a gift to a Vegetarian Society was noti beneficial. 
I have myself no such view as that the use of 
animal food is in itself wrong, or that it lis noxious. 
The latter question is one, I suppose, i depending 
upon circumstances. The former one j is not for 
me to decide. In Armstrong v. Reeves ^ the Vice- 
Chancellor says:— 4 Now, in the present case, I am 
of opinion that anything that tends to prevent the 
demoralization of public opinion which would be 
caused by an unauthorized and unnecessary prac¬ 
tice of dissection of living animals, would be for 
the public benefit, as tending to correct and pre¬ 
vent cruelty or carelessness in reference to the 
suffering of brute beasts. I do not mean to ex¬ 
press any opinion—I really do not entertain any 


i 

i 


(i) 25 L. R. Ir. 325. 



opinion—on the question of the total abolition of 
vivisection; but even if I differed in that respect 
from the objects of the society, which perhaps I 
might do as an individual, that is not the question. 
The question is, whether the object in view is such 
as may fairly, within the principle of decided 
cases, be deemed a charitable purpose. The cases 
I have referred to show that it is. * * *’ ” 

In Weyl v. Commissioner , 18 B. T. A. 1092, 1094, the 
Board similarly allowed its personal disapproval of 
the ideas held by a socialist society to lead it to con¬ 
clude that it was not conducted for an educational pur¬ 
pose. It said: 

“* * * In its campaign for this ‘new social order’ 
the League advocated drastic political and eco- 
no*mic changes which are directlv at odds with ex- 
isting economic theories and practices upon which 
societv is founded in this countrv and which per- 
vade our system of Government, and it is hardly 
to be presumed that Congress intended to foster 
such institutions by including them within the clas¬ 
sification of institutions which are encouraged as 
a matter of public policv and as ‘aids of good gov¬ 
ernment.’ * * *” 

The Circuit Court of Appeals for the Second Circuit, 
Judges Manton, Swan and Augustus Hand, unani¬ 
mously reversed this decision. Weyl v. Commissioner, 
48 Fed. (2d) 811. In Leubuscher v. Commissioner , 54 
Fed. (2d) 998, the same court again reversed the 
Board and held that an incorporated foundation, the 
purpose of which was to teach, expound and propagate 
the ideas of Henry George, was engaged in an educa¬ 
tional purpose. Compare Bok v. McCauglnn, supra. 

This attitude of the Board which the Vice-Chan¬ 
cellor disposed of with his “sensible observations” and 
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which the Circuit Court of Appeals has consistently 
reversed, has its foundation in the same intolerance 
which formerly in England, led to the disapproval of 
gifts for 4 4 superstitious uses ’ ’ and of gifts generally 
in favor of the Roman Catholic and Jewish religions, 
as pertaining to false religion and inimical to estab¬ 
lished religion and the policy of the government. In 
this country there is no established religion; neither 
is there anv established science or established ethics. 
It is not for the Board to sav that the views of the 
present society are founded upon a false science or 
upon false moral principles or that they ar|e inimical 
to the policy of the government. Wise judges have 
feared to tread where thev rush in. 

The concept of “charitable purpose” recognized in 
the Revenue Act is far wider than the approval of the 
specific activities of individual societies. It was not 
intended that this exemption should be a regard given 
to those societies which majority or official opinion 
might approve, and withheld from those it might dis¬ 
approve. It was not meant to be an instrument to pro¬ 
duce conformity. The charitable purposes! embraced 
within the broad language of the section are those 
unselfish purposes “animated by the virtue of love” 
and aimed, no matter in what hetrodox fashion, at 
elevating the instincts of mankind, which courts, in 
full tolerance of human desires and sympathies, have 
held to be charitable. As we have shown, those courts 
which have considered bequests to anti-vivisection so¬ 
cieties have unhesitatingly deemed such gifts “charit¬ 
able ’ ’—as the Master of the Rolls of Ireland expressed 
it “not chiefly because they aim at preventing unneces¬ 
sary cruelty to inferior creatures, but because they 
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tend to elevate the human race and make men better 
and juster and kinder towards the lower creation.” 
(1898, 1 Ir. R. 431, 436.) 

Conclusion. 

We submit, therefore, that the American Anti-Vivi¬ 
section Society is a corporation, bequests to which are 
deductible within the purview of Section 303 (a) (3) 
of the Revenue Act of 1924; that the decedent’s be¬ 
quest should be allowed as a deduction from his gross 
estate, and that the order of the Board should be re¬ 
versed. 


Respectfully submitted, 

Dean Acheson, 

Wm. Merrick Parker, 

H. Thomas Austern, 
Attorneys for Petitioner. 

Covington, Burling & Rublee, 

Of Counsel. 
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In the Court of Appeals of the District of 

Columbia 

i 

j 

April Term, 1932 j 

j 

i 

i 

No. 5797 | 

i 

Pennsylvania Company for Insurance on Lives 

• i 

and Granting of Annuities, Executor of Estate 
of A. Sydney Logan, Deceased, petitioner. 

v . \ 

David Burnet, Commissioner of Internal Reve- 

nue, respondent 


ON PETITION FOR REVIEW OF DECISION OF THE UNITED 
STATES BOARD OF TAX APPEALS 


brief for the respondent 


OPINION BELOW 

j 

The only previous opinion is that of the United 
States Board of Tax Appeals (R. 9), which is re¬ 
ported in 25 B. T. A. 1168. | 

JURISDICTION 

i 

This review involves estate tax amounting to 
$17,657.56 upon the estate of A. Sydney Logan, 
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deceased, under the Revenue Act of 1924. The de¬ 
cision of the Board of Tax Appeals was entered 
on April 19, 1932. (R. 17.) Petition for review 
was filed August 5, 1932 (R. 18), pursuant to Sec¬ 
tions 1001, 1002 and 1003 of the Revenue Act of 
1926, c. 27, 44 Stat. 9,109,110 (U. S. C. Supp. VI, 
Title 26, Sees. 641-642). 

QUESTION PRESENTED 

Whether the American Anti-Vivisection Society,, 
to which the bequest involved in this case was made, 
and whose charter declared its purpose to be the 
“total abolition of all vivisectional experiments on 
animals and other experiments of a painful na¬ 
ture,” was a corporation organized and operated 
exclusively for the prevention of cruelty to ani¬ 
mals. 

STATUTE INVOLVED 

Revenue Act of 1924, c. 234, 43 Stat. 253: 

Sec. 303. For the purpose of the [estate] 
tax the value of the net estate shall be deter¬ 
mined— 

(a) In the case of a resident, by deducting 
from the value of the gross estate— 
***** 

(3) The amount of all bequests, * * * 
to or for the use of any corporation organ¬ 
ized and operated exclusively for religious,, 
charitable, scientific, literary, or educational 
purposes, including the encouragement of 
art and the prevention of cruelty to chil- 
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dren or animals, no part of the net earn¬ 
ings of which inures to the benefit of any 
private stockholder or individual 
(U. S. C., Title 26, Sec. 1095.) 


STATEMENT 


i 

The decedent, A. Sydney Logan, a resident of 
Philadelphia, Pennsylvania, died on December 11, 
1925. In his last will decedent bequeathed the 
remainder of his estate to the American Anti- 
Vivisection Society, a Pennsylvania corporation. 
(R. 21.) j 

The purposes of this society as declared in its 

i 

original charter granted May 1,1883 (Ex. A), were 
to restrict the practice of vivisection within proper 
bounds and to prevent the injudicious and needless 
infliction of suffering upon animals under the pre¬ 
tense of scientific or medical research. Oil May 23, 
1885, the charter was amended (Ex. B) by changing 
the name of the society from American Anti-Vivi¬ 
section Society to American Society for tfie Restric¬ 
tion of Vivisection. On May 15,1889, the society’s 
■charter was again amended (Ex. C) to dbclare the 

i 

purpose of the society to be “the total abolition of 
all vivisectional experiments on animals and other 
experiments of a painful nature,” and the name of 
the society was again changed to the American 
Anti-Vivisection Society. (R. 10.) 

! 

The taxpayer, as executor of the estate of A. Syd¬ 
ney Logan, deceased, filed a Federal estate-tax re¬ 
turn and deducted from the gross estate the amount 

i 
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of the above-mentioned bequest. The Commissioner 
disallowed the deduction and determined a defi¬ 
ciency in the sum of $17,657.56. (R. 6.) The 
Board of Tax Appeals sustained this determination. 
(R. 17.) 

The parties are in agreement that as of Decem¬ 
ber 11, 1925, the date of the decedent’s death, the 
amount or value of the bequest in question was 
$214,729.59, and that no part of the net earnings of 
the society inures, or since its organization has 
inured, to the benefit of any private stockholder or 
individual. (R. 21.) 

SUMMARY OF ARGUMENT 

The statute here involved is one which creates 
an exemption or exception from the general appli¬ 
cation of the estate tax and any well-founded doubt 
as to whether or not the bequest falls within the 
exempted class is fatal to the claim of exemption. 

The society to which the bequest was made was 
organized for the total abolition of all vivisectional 
experiments on animals. A charitable purpose is 
one that tends to promote the well-doing and well¬ 
being of social man. The decision of the question 
of whether or not the abolition of such experiments 
would be of benefit to humanity was primarily for 
the Board of Tax Appeals upon the evidence before 
it, including the common understanding and belief 
that many benefits had accrued to mankind from 
experimentation upon living animals of which the 
Board properly took judicial notice. Neither the 
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i 
! 

! 

! 

good intention nor purpose of the testator or of the 
immediate beneficiary of his bequest may! be per- 

i 

mitted to decide the question of whether the bequest 
was for a charitable use or the society was one for 
the prevention of cruelty to animals. 

The prevention of the infliction of unnecessary 
pain upon animals would undoubtedly be a charita- 

i 

ble act and a bequest to a corporation organized 
for that purpose would be within the statute, but 
pain necessarily inflicted upon animals for the bene¬ 
fit of humanity or animals themselves can not be 
cruelty as that word is popularly and generally 
understood. The word connotes an element of wan¬ 
tonness or malice wholly lacking in properly con¬ 
ducted experiments on animals for medical or sci¬ 
entific research. 

j 

At least since 1896 Congress has regularly ap¬ 
propriated public funds for the maintenance of 
Government institutions and instrumentalities 

i 

where animal experimentation is carried on for 
the benefit of humanity pursuant to duties; imposed 
by Congress. It certainly was not the intention 
of Congress to exempt bequests to corporations or¬ 
ganized exclusively for the purpose of preventing 
the very thing which Congress was encouraging 
with its appropriations. 

i 

! 

i 

i 


i 

! 


i 

I 


6 


ABGUMENT 

I 

A statute under which exemption is claimed must be 

strictly construed 

The statute here involved is one which creates 
an exemption or exception from the general appli¬ 
cation of the estate tax and any well founded doubt 
as to whether or not the bequest falls within the 
exempted class is fatal to the claim of exemption. 
Bank of Commerce v. Tennessee, 161 U. S. 134, 
146; Hoge v. Railroad Co., 99 U. S. 348, 355. It is 
true that a taxing statute is to be construed liber¬ 
ally in favor of a taxpayer in determining in the 
first instance whether the burden of the tax is im¬ 
posed, but where the burden has once attached and 
the taxpayer is seeking the benefit of an exemption 
the statute prescribing the exception is to be 
strictly construed in favor of the Government. 
These two rules are well stated and explained in 
Swan & Finch Co . v. United States, 190 U. S. 143, 
146-147. Nor does this statute fall within that 
group of cases which are denominated as remedial 
and which are likewise to be construed liberally in 
favor of the taxpayer. Work v. United States, 298 
Fed. 839, 54 App. D. C. 380, 383; United States v. 
Work, 13 F. (2d) 302; 56 App. D. C. 330, 331; 
Bonwit Teller & Co. v. United States, 283 U. S. 
258, 263. This statute is one which exempts be¬ 
quests to certain organizations from the general 
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I 

I 


operation of the taxing act and as such is to be 
strictly construed in favor of the Government. 
Such exemptions are never lightly to be inferred. 
Eeiner v. Colonial Trust Co., 275 U. S. 232, 235. 

I 

i 

11 

l 

I 

The society to which the bequest in this case was made 
was not organized for a charitable purpose or for the 
prevention of cruelty to animals 

The word 4 ‘vivisection” has a much broader sig¬ 
nificance than its etymology would indicate. It has 
come to include experiments of all kinds on living 
animals which are carried out for the advancement 
of medical knowledge. Encyclopedia Brittanica 
(14th ed.), Vol. 23, pp. 227-228. 

At the time the will of decedent was executed and 

i 

at the time of his death, the American Anti-Vivi- 

i 

section Society, according to its charter, was or¬ 
ganized for the purpose of “The total abolition of 
all vivisectional experiments on animals aUd other 
experiments of a painful nature.” The various 
activities in which the society engaged were ob¬ 
viously incidental to the purpose thus declared in 
its charter. (R. 10.) The statute prescribes that 
corporations of the exempted class must be exclu¬ 
sively organized and operated for the purposes 
named therein. If, therefore, the declared purpose 
of totally abolishing all vivisectional experiments 
among animals does not constitute a charitable pur¬ 
pose or is not for the prevention of cruelty to 


i 
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animals, as Congress intended those terms to be 
applied, the claim of exemption must fall. 

A charitable purpose is one that “ tends to pro¬ 
mote the well-doing and well-being of social man.” 
Ould v. Washington Hospital, 95 U. S. 303, 311. 
The test to be applied in this case, therefore, is 
whether or not the total abolition of vivisectional 
experiments on animals would promote the well¬ 
doing and well-being of social man. The taxpayer, 
relying upon expressions in the opinions in some 
early Irish and English cases, contends (Br. 15-20) 
that the charitable nature of the bequest depends 
upon the intention of the testator or of the society 
to which it is made and that the Board should not 
have passed upon the question of whether the pur¬ 
pose of the society, if accomplished, would be for 
the benefit of the public. This contention is not 
supported, however, by the more recent English 
decisions. In the ease of In re Hummeltenberg 
[1923], 1 Ch. 237, the question involved was 
whether a bequest to be used for the training and 
development of spiritualistic mediums was a valid 
charitable bequest. It was contended that the in¬ 
tention of the testator should control. The court 
said (p. 242): 

It was contended that the Court was not 
the tribunal to determine whether a gift or 
trust was or was not a gift or a trust for 
the benefit of the public. It was said that 
the only judge of this was the donor of the 


9 


i 


i 

i 
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gift or the creator of the trust. Jor this 
view reliance was placed on the views ex¬ 
pressed by the Master of the Rolls and by 
some members of the Court of Appeal in Ire¬ 
land in the case of In re Cranston. !* * * 

! 

Reliance was also placed on a sentence 
in the judgment of Chittv, J., in In re 
Foveaux. * * * 

So far as the views so expressed; declare 
that the personal or private opinion of the 
judge is immaterial, I agree; but sp far as 
they lay down or suggest that the donor of 
the gift or the creator of the trust is to de¬ 
termine whether the purpose is beneficial 
to the public, I respectfully disagree. If a 
- testator by stating or indicating his view 

that a trust is beneficial to the public can 
establish that fact beyond question, trusts 
might be established in perpetuity: for the 
promotion of all kinds of fantastic (though 
^ not unlawful) objects, of which the training 

of poodles to dance might be a mild example. 

In my opinion the question whether a gift 
is or may be operative for the public benefit 
is a question to be answered by the Court 
by forming an opinion upon the evidence 
} before it. 

The above decision was quoted with approval by 
the Court of Appeal in In re Grove-Grady [1929], 

i 

1 Ch. 557, where a bequest to establish a sanctuary 
for animals was held not to be a charitable one be¬ 
cause under the conditions of the bequest the com¬ 
munity would not benefit. 

i 

i 
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It is not thought necessary to cite authorities to 
support the fundamental principle that it is the 
duty of the courts to apply the law to the facts in 
a given case. In the case at bar the good intention 
or purpose of neither the testator nor the imme¬ 
diate beneficiary of his bequest may be permitted 
to decide the question of whether the bequest was 
for a charitable use or the society was one for the 
prevention of cruelty to animals. The decision was 
primarily one for the Board of Tax Appeals upon 
the evidence before it, including the common under¬ 
standing and belief that many benefits had accrued 
to mankind from experimentation upon living ani¬ 
mals of which the Board properly took judicial 
notice. Jacobson v. Massachusetts, 197 U. S. 11, 
31-35. 

If the benefit which mankind will derive from 
them is the criterion by which the charitable char¬ 
acter of bequests ostensibly for the benefit of ani¬ 
mals is to be determined it is difficult to see on what 
basis a bequest for the total abolition of animal 
experimentation can be considered charitable. 
Certainly it is the common understanding and be¬ 
lief that animal experimentation is of great benefit 
to mankind—and to animals, too, for that matter. 
If animal experimentation is for the benefit of man¬ 
kind bequests to prevent such experimentation ob¬ 
viously can not also be for the benefit of mankind. 

# 

The prevention of the infliction of unnecessary pain 
upon animals would undoubtedly be a charitable 
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act and a bequest for that purpose would be within 
the statute. Pain necessarily inflicted upon ani¬ 
mals for the benefit of humanity or animals them¬ 
selves can not be cruelty as that word is popularly 
and generally understood. Webster defines cruelty 
as the “ disposition to give unnecessary pain or suf¬ 
fering to others; inhumanity; barbarity. * * * 
inhuman treatment; act of willfully causing unnec¬ 
essary pain.” (R. 11.) The word connotes an 
element of wantonness or malice wholly lacking in 
properly conducted experiments on animals for 
medical or scientific research. This is the generally 
accepted meaning of the word, and the intention 
of Congress must be sought primarily by giving 
words their ordinary and accepted significance. 
Ozawa v. United States, 260 U. S. 178,194; Thomp¬ 
son v. United States, 246 U. S. 547, 551. 

The Board correctly concluded (R. 15) that such 
pain and suffering as resulted from the form of 

j 

animal experimentation sought to be abolished by 
the society was necessary to human welfare and 
therefore did not come within the legal meaning of 
cruelty to animals. The same test denies to the 

society classification as a charitable organization. 

I 

m 

Congress did not intend to encourage the abolition of 
vivisection by exemption from taxation 

When Congress exempted bequests to corpora¬ 
tions organized and operated exclusively for char¬ 
itable purposes including the prevention Of cruelty 
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to animals it did not intend to include corporations 
organized to abolish vivisectional experiments upon 
animals. At the time of the enactment of this 
statute Congress must be presumed to have shared 
the common understanding and belief that many 
benefits had accrued to mankind from experimen¬ 
tation upon living animals. Laws providing penal¬ 
ties for cruelty to animals had been generally 
adopted, and it was common knowledge that in most 
if not all of the states societies for the prevention 
of cruelty to animals had been organized whose 
general purpose was the enforcement of these laws. 
In some states these societies were incorporated by 
acts of legislature and were vested with certain po¬ 
lice powers. Typical examples are the States of 
New York and Massachusetts. In re Title Guar¬ 
antee & Trust Co., 165 N. Y. S. 71, 73; Massa¬ 
chusetts Society v. Boston, 142 Mass. 24. There 
is no question as to the charitable character of 
societies such as these, or the resulting benefit to 
mankind from their activities. It is undoubtedly 
such societies Congress had in mind in creating 
the exemption. 

As Evidence that Congress could not have in¬ 
tended to include societies to abolish vivisection 
within the exemption, we invite the court’s atten¬ 
tion to the fact that at least since 1896 Congress has 
regularly appropriated public funds for the main¬ 
tenance of Government institutions and instrumen¬ 
talities where animal experimentation is carried on 
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for the benefit of humanity, both from the standpoint 
of the public health, as in the case of the Hygienic 

Laboratory, the Medical Schools of the Army and 
Navy, etc., and from the commercial point of view, 
as in the case of the Bureau of Animal Industry, 
Department of Agriculture. We attach as an ap¬ 
pendix a list of Committee Reports, hearings, peti¬ 
tions, and other documents published by both the 
Senate and House of Representatives in Congress 
which shows the various administrative branches of 
the Government conducting such experiments with 
public funds and whose responsible officers ap¬ 
peared in opposition to the passage of various 
bills for the regulation, investigation, or prohibi¬ 
tion of the practice of vivisection. It will be noted 

i 

that beginning in 1896 this question has frequently 
been agitated before Congress. In no ca$e has one 
of these bills ever reached a vote in either house of 
Congress. In every instance their passage has 
been opposed, not only by scientists of the highest 
standing, but by the various departments of the 
Government charged by Congress with duties which 
require experimentation upon living animals. 

Typical instances where Congress imposed such 
duties and recognized the benefit accruing from 
the performance thereof are noted in the margin. 1 

-i- 

1 Under Sec. 1, Act of May 29, 1884, c. 60, 23 Stat. 31 
(U. S. C., Title 7, Sec. 391; U. S. C., Supp. VI, Title 7, Sec. 
391), a part of the duties of the Bureau of Animal In¬ 
dustry, Department of Agriculture, are to “ inquire into and 
report the causes of contagious, infectious, and communicable 

i 

i 

i 
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In this list of Government maintained bureaus and 
instrumentalities are to be found the Surgeon Gen- 
eral’s Laboratories, Chemical Warfare Service, 
Medical Corps and Army Medical School, United 
States Army; Bureau of Animal Industry, De¬ 
partment of Agriculture; Marine Hospital Serv¬ 
ice; Hygenic Laboratory, Public Health Service; 
Bureau of Mines, Department of Commerce; Med¬ 
ical Corps, Navy Medical School and Bureau of 
Preventive Medicine and Surgery, United States 
Navy; Bureau of Chemistry, Department of Agri¬ 
diseases among them [domestic animals], and the means for 
the prevention and cure of the same * * 

The Marine Hospital Laboratory (later succeeded by the 
Public Health and Marine Hospital Service) was estab¬ 
lished by the Act of March 3, 1901, c. 853, 31 Stat. 1137, for 
the investigation of “ infectious and contagious diseases, and 
matters pertaining to the public health * * 

H. Rep. No. 233, 62d Cong., 2d Sess. [1912], in recom¬ 
mending the passage of S. 2117, a bill to promote the Effi¬ 
ciency of the Public Health Service, refers (p. 7) to the 
notable achievements of the Hygenic Laboratory as to the 
causes, prevention, and advances in knowledge in connection 
with hookworm, leprosy, typhoid fever, rabies, measles, 
typhus fever, pellagra, acute infantile paralysis, and 44 many 
other diseases.” 

Under Sec. 1, Act of August 14, 1912, c. 288, 37 Stat. 309 
(U. S. C., Title 42, Sec. 7), it was made the duty of the 
Public Health Service to study and investigate the diseases 
of man and conditions influencing the propagation and 
spread thereof * * 

Under the Act of October 30,1918, c. 198, 40 Stat. 1018, an 
appropriation was made for “ enlarging and remodeling the 
present animal house connected with the Hygienic Labora¬ 
tory, Public Health Service * * This was necessary 
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culture, and Health Department, District of Colum¬ 
bia. 2 

In view of the foregoing it certainly was not the 
intention of Congress to exempt bequests to cor¬ 
porations organized exclusively for the purpose of 
preventing the very thing which Congress was en¬ 
couraging with its appropriations. The incon¬ 
sistency of such position is more manifest in the 
light of the fact that exemptions from taxation are 
considered as the equivalent of appropriations for 

i 

the purpose for which the exemption is made. 


to house animals used in serum and other tests. 1 Hearings. 
House Committee, Public Buildings and Grounds; No. 10, on 
H. R. 12404, June 12, 1918, pp. 6, 8; H. Rep. N6. 651, 65th 
Cong., 2d Sess. j 

Under the Act of May 26,1930, c. 320,46 Stat. 379 ( U. S.C., 
Supp. VI, Title 42, Secs. 23a, 23b), the Hygienic Laboratory 
became the National Institute of Health and the Secretary 
of the Treasury was authorized to accept gifts by will or 
otherwise for “ study, investigation, and reseafch in the 
fundamental problems of the diseases of man and matters 
pertaining thereto * * I 

2 It may be interesting also to note that among well 
known public characters expressing opposition fo the pass¬ 
age of this type of legislation may be found Major Walter 
Reed, who conducted the yellow fever experiments in Cuba 
(S. Document No. 31, 54th Cong., 2d Sess., p. 1); James 
Wilson, Secretary of Agriculture (S. Document No. 112, 55th 
Cong., 1st Sess.); Dr. William H. Welch, Dean of the Med¬ 
ical Faculty at Johns Hopkins University; Dr. William 
Osier, Professor of Medicine, Johns Hopkins University (S. 
Document No. 104, 55th Cong., 2d Sess.; S. Document No. 
337, 56th Cong., 1st Sess., pp. 64r-65, 79-101); Dr. Ray 
Lyman Wilbur, President of Stanford University (Hearing 
before a Sub-Committee of the Senate Committee on 
Judiciary on S. 758, 67th Cong., 1st Sess., pp. 25-26). 

i 


j 

j 


i 

i 
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People v. O’Donnell, 327 Ill. 474; Corbin v. Amer¬ 
ican Industrial Bank & Trust Co., 95 Conn. 50. 

* 

IV 

Taxpayer’s cases 

In re Kendall’s Estate, 233 N. Y. S. 319, affirmed 
without opinion, 237 N. Y. S. 810, involved a be¬ 
quest to the Vivisection Investigation League 
whose activities were directed only against the 
evils of vivisection. We submit that it has no bear¬ 
ing upon this case where the purpose of the organ¬ 
ization is the total abolition of animal extermina¬ 
tion without regard to whether it is beneficial to 
mankind or not. 

Estate of Coleman, 167 Cal. 212, concerned a be¬ 
quest to establish a fountain for animals and birds. 
This case cites certain English vivisection cases re¬ 
lied upon by taxpayer. They are referred to by 
the court, however, only for the purpose of sup¬ 
porting the conclusion that the general public 
need not be the direct beneficiary of the gift but 
may be benefited through gifts for the benefit of 
animals. 

Armstrong v. Reeves [1890], 25 L. R. Ir. 325; In 
re Foveaux [1895], 2 Ch. 501. These two cases in¬ 
volve bequests to organizations whose purpose was 
the total suppression or abolition of vivisection. 
It was held that if it was the intention of the socie¬ 
ties involved to benefit the community they were 
engaged in a charitable purpose and therefore the 
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bequest was for a charitable use. In the latter case 
Justice Chitty reached his conclusion apparently 
with some hesitation. He stated (p. 507) that 


bequests 
the bor- 


while he thought the societies to which the 
were made were charities they were near 
der line. It will be noted that these cases, which 

i 

are the only ones which squarely hold that societies 
for the total suppression or abolition of vivisection 

i 

are charitable, were decided in 1890 and 1895,- re¬ 
spectively, before much of the benefit accruing to 
mankind from animal experimentation had been 
demonstrated. These cases lose their persuasive¬ 
ness as authorities in the light of the comment of 
Lord Justice Russell in the later case (1929) of In 

re Grove-Grady, supra . He said (p. 582) : 

! 

There can be no doubt that upon the au¬ 
thorities as they stand a trust in perpetuity 
for the benefit of animals may be a valid 
charitable trust if in the execution of the 
trust there is necessarily involved benefit 
to the public; for if this be a necessary re¬ 
sult of the execution of the trust, the trust 
will fall within Lord Macnaghten’s fourth 
class in Pemsel’s Case * * *, namely, 
“ trusts for other purposes beneficial to the 
community.” 

So far as I know there is no decision 
which upholds a trust in perpetuity in 
favor of animals upon any other ground 
than this, that the execution of the trust in 
the manner defined by the creator of the 
trust must produce some benefit to mankind. 
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I can not help feeling that in some instances 
matters have been stretched in favor of 
charities almost to the bursting point; and 
that a decision benevolent to one doubtful 
charity has too often been the basis of a 
subsequent decision still more benevolent in 
favour of another. 

i The cases have accordingly run to fine 
distinctions, and speaking for myself I 
doubt whether some dispositions in favor 
of animals held to be charitable under for¬ 
mer decisions would be held charitable 
to-day. For instance, anti-vivisection so¬ 
cieties, which were held to be charities by 
Chitty, J. in In re Foveaux * * *, and 
were described by him as near the border 
line, might possibly in the light of later 
knowledge in regard to the benefits accruing 
to mankind from vivisection be held not to 
be charities. 3 

In re Cranston [1898], 1 Ir. 431, involved a gift 
by will to a vegetarian society. It is cited and 
quoted from by taxpayer (Br. 15-18) in support 
of its contention that if the society honestly be¬ 
lieves that vivisection should be abolished the so¬ 
ciety is ipso facto charitable (Br. 20). The case 
contains some incidental comment upon the anti¬ 
vivisection eases but does not support the conten¬ 
tion of taxpayer that the purpose of the society 

3 In the light of this comparatively recent comment of 
Lord Justice Russell it is interesting to note that even before 
the Armstrong and Foveaux cases the same doubt was ex¬ 
pressed by the Lords Justices of the Court of Appeal. In 
re Douglas [1887], 35 Ch. D. 472, 481, 484, 485, 486, 487, 488. 
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i 
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or of the donor of the gift is to control. The Lord 
Chancellor stated (p. 444) that the tendency of all 
cases was to include every reasonable case in a lib¬ 
eral interpretation. Lord Justice Fitzgibbon in 
concurring held (p. 447) that the belief of the 
founder of the trust must at least be rational . 
Lord Justice Walker in concurring recognized 
(p. 450) that there might be cases where the court 
was at liberty to set up their own view against that 
of the giver. Lord Justice Holmes, however, in 
dissenting (p. 455) lays down the broader and cer¬ 
tainly the more correct rule that the test is not the 
idea of the donor or the court but whether there is 
a common understanding that the result would be 
beneficial to the community. 

In re Wedgwood [1915], 1 Ch. 113. In holding 
sl bequest with a secret trust for the establishment 
of humane public abattoirs to be a charitable one 
the court merely cites the Foveamx and Crmston 
cases with approval. 

The English cases relied upon by taxpayer in¬ 
volved the determination of whether the bequests in 
question were for charitable uses. It was only by 
coming within that classification that they could be 
upheld as not in violation of the rule against per¬ 
petuities. Since 1683 in England (Fielding v. 
Bound , 1 Vem. 230), and up to the present time 
both there and in the United States (Bussell v. 
Allen, 107 U. S. 163, 168-167; In re Davis [1902], 
1 Ch. 876, 881), charitable trusts have been con¬ 
strued as valid and the intention of the testator 
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or donor has been carried out if possible to do so. 
The courts have done so by a most liberal construc¬ 
tion.’ The cases are collected in 11 Corpus Juris, 
307. 

Even when applying this liberal rule of construc¬ 
tion the early cases upholding bequests to societies 
for the abolition of vivisection were thought to be 
on the border line. In the light of later knowledge 
responsible judicial opinion has been expressed 
that such bequests would fall outside the classifica¬ 
tion of a charitable use. Had such cases been sub¬ 
jected to the rule of strict construction applicable 
here where any well-founded doubt is fatal to the 
claim, it is not unreasonable to assume that the 
result would have been different. 

While taxpayer does not contend that the society 
here involved is entitled to classification as an edu¬ 
cational corporation it cites two cases where so¬ 
cieties have been so classified. They have no ap¬ 
plication here, however, except to emphasize the 
fact that a society for the total abolition of vivi¬ 
section could not be so classed because of the con¬ 
troversial legislative program necessarily involved 
in accomplishing its purpose. In Weyl v. Com¬ 
missioner, 48 F. (2d) 811 (C. C. A. 2d), the League 
for Industrial Democracy had no program involv¬ 
ing a change in legislation to promote (p. 812). 
In Leubusclner v. Commissioner, 54 F. (2d) 998 
(C. C. A. 2d), one of the organizations involved 
had no such program and the bequest was upheld, 
another fell outside the classification because of 
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its purpose to change the laws. See Slee v. Com¬ 
missioner, 42 F. (2d) 184, 185 (C. C. A. 2d); Cor¬ 
bin v. American Industrial Bank <Sc Trust Co., 
supra; Jackson v. Phillips, 96 Mass. 539. The 
case of Bok v. McCaughn, 42 F. (2d) 616 (C. C. 
A. 3d), announces no principle in conflict with the 
contention of the Government in this case. 


CONCLUSION 

I 

The intention of Congress is to be carried out 
in applying the statute to the facts of this case. We 
submit that Congress could not have intended that 

i 

a bequest to abolish animal experimentation should 
be exempt from taxation while at the same time 
it appropriated public money to carry on such ex¬ 
periments for what it considered to be the benefit 
of humanity. 

Eespectfully submitted. 

G. A. Youngquist, 
Assistant Attorney General. 
Sew all Key, 

A. H. Conner, 

Special Assistants to the Attorney General. 

C. M. Charest, 

; 

General Counsel, 

; 

Bureau of Internal Revenue, 

Lewis S. Pendleton, 

Special Attorney, 

Bureau of Internal Revenue, 

Of Counsel. 


February, 1933. 




APPENDIX 


Congressional bills, hearings, reports, and docu¬ 
ments relating to antivivisection legislation, with 
names of various Government Departments, 
Bureaus and other establishments appearing with 
others in opposition thereto. None of these bills 
reached a vote in either house of Congress. 

54th Congress, 1st Session. 

S. 1552. To supervise and restrict vivi¬ 
section in District of Columbia. 

S. Bep. No. 1049, May 26, 1896. (In¬ 
cludes hearings.) 

In opposition: 

Surgeon General, U. S. Army, 
pp. 42—53. 

Bureau of Animal Industry, 
Department of Agriculture, 
pp. 53-91. 

Acting Secretary of Agricul¬ 
ture, pp. 107-115. 

Marine Hospital Service, pp. 
115-119. 

S. Document No. 267, May 20, 1896. 
Letter from Acting Secretary of Ag¬ 
riculture re animal experimentation 
in Bureau of Animal Industry and 
success in treatment of various ani¬ 
mal diseases as result thereof. 

54th Congress, 2d Session. 

S. 1552 (above). 

S. Document No. 31, December 21, 
1896. Memorial from joint Commit¬ 
tee of Medical and other Scientific 
Societies and Educational Institu- 
( 22 ) 
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I 

i 

i 

tions of the District of Columbia pro¬ 
testing passage of S. 1552. On com¬ 
mittee were Surgeon General, U. S. 
Army; Chief, Bureau of Animal 
Industry, Department of Agricul¬ 
ture; Dr. Walter Reed, Sturgeon, 
U. S. Army, representing Medical 
Department, U. S. A. 

S. Document No. 31, Part 2, January 
25, 1897. Second memorial from 
same committee. 

S. Document No. 70, Parts 1, 2, and 3, 
January 20, 21, and 22,1897. Memo¬ 
rials and letters from various associ¬ 
ations and individuals in favor of 
MU. | 

55th Congress, 1st Session. j 

S. 1063 (same as S. 1552 above)., 

S. Rep. No. 116, May 13,1897, of Com¬ 
mittee on the District of Columbia. 

S. Document No. 112, May 26, 1897. 
Letter of protest from James Wilson, 
Secretary of Agriculture, on account 
of injurious effect on scientific inves¬ 
tigations of the Department and 
State experiment stations. 

55th Congress, 2d Session. 

S. 1063 (above). 

S. Document No. 104, January 31,1898. 
Memorial of protest against passage 
signed by Dr. William A.j Welch, 
Dean of Medical Faculty, Johns Hop¬ 
kins University, and others, j 
55th Congress, 3d Session. 

S. 1063 (above). 

S. Document No. 78, January 26, 1899. 
Statement of Dr. Albert Leffingwell 
analyzing objections to passage of 
bill. 

i 

i 

i 

i 
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56th Congress, 1st Session. 

S. 34 (same as S. 1552 and S. 1063 
above). 

S. Document No. 337, February 21, 
1900. Hearings before Committee on 
the District of Columbia. In opposi¬ 
tion to bill appeared: 

Surgeon General, U. S. Army, 
pp. 61-63. 

Chief, Bureau of Animal Indus¬ 
try, Department of Agricul¬ 
ture, pp. 66-79. 

64th Congress, 1st Session. 

S. 3767 (to investigate animal experi¬ 
mentation). Hearings on June 19, 
1916, by Senate Committee on Agri¬ 
culture and Forestry. In opposition 
appeared: 

Hygienic Laboratory, Public 
Health Service, p. 32. 

Bureau of Animal Industry, De¬ 
partment of Agriculture, p. 33. 

H. R. 11079 (same as S. 3767) referred 
to Committee on Agriculture. No 
hearings and not reported. 

66th Congress, 1st Session. 

S. 1258 (to prohibit vivisectional ex¬ 
periments on dogs in the District of 
Columbia). Hearings November 1, 
1919, by Sub-Committee of Senate Ju¬ 
diciary Committee. In opposition 
appeared: 

Director, Bureau of Mines, De¬ 
partment of Commerce, pp. 70- 
72. 

Surgeon General’s Office, U. S. 
Army, p. 72. 

Bureau of Preventive Medicine 
and Surgery, U. S. Navy, p. 72. 
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Hygienic Laboratory, Public 
Health Service, pp. 79, 180-83, 
113, 143-145. 

Bureau of Animal Industry, De¬ 
partment of Agriculture, pp. 
131-138. | 

Bureau of Chemistry, Department 
of Agriculture, pp. 138-141. 

67th Congress, 1st Session. 

S. 758 (same as S. 1258 above). Hear¬ 
ings June 30, 1921, by Sub-Commit¬ 
tee of Senate Judiciary Committee. 
A memorandum referring to prior 
hearings was presented by the Direc¬ 
tor of the Hygienic Laboratory, Pub¬ 
lic Health Service, together with va¬ 
rious letters in opposition to bill in¬ 
cluding one from Dr. Pay Lyman 
Wilbur, President of Stanford Uni¬ 
versity, pp. 22-28. | 

69th Congress, 1st Session. 

S. 2957 (same as S. 1258 and S. 758 
above). Hearings May 4r-6 , f926, by 
Sub-Committee of Senate Committee 
• on the District of Columbia. ; In op¬ 
position to the bill appeared repre¬ 
sentatives of: 

Hygienic Laboratory, Public 
Health Service, pp. 58-59, 137- 
141. 

Chemical Warfare Service, U. S. 
Army, pp. 78-89, 98-102J 

Bureau of Animal Industry, De¬ 
partment of Agriculture, pp. 89- 
91, 122-125. | 

Bureau of Chemistry, Department 
of Agriculture, pp. 125-128. 

Surgeon General, U. S. Army, pp. 
141-144. 

Surgeon General, U. S. Navy, pp. 
144-146. 


i 

i 
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71st Congress, 2d Session. 

S. 4497 (same as S. 1258, S. 758, and 
S. 2957 above). Hearings June 6, 
10-12, 1930, by Senate Committee on 
the District of Columbia. In opposi¬ 
tion appeared representatives of— 

District of Columbia Health De¬ 
partment, pp. 73-78. 

Bureau of Animal Industry, De¬ 
partment of Agriculture, pp. 
78-99, 106-111, 114-118. 

Surgeon General, U. S. Army, pp. 
118-121. 

Army Medical School, pp. 130-134. 

Navy Medical School, pp. 199-202. 

Public Health Service, pp. 212-216, 
225-228. 

National Institute of Health, pp. 
228-229. 

H. R. 7884 (same as S. 4497 above). 

H. Rep. No. 2063, July 3,1930, of House 
Committee on the District of Co¬ 
lumbia. 

H. Rep. No. 2063, Part 2, December 3, 
1930, Minority Views. 
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We shall attempt to define the issues more ^sharply 

i 

than has hitherto been done. 


Petitioner’s Contention. 

The petitioner contends that a purpose is “charita¬ 
ble” if a serious body of responsible persons unsel¬ 
fishly join together to secure its accomplishment, and 


honestly believe it will benefit mankind (with 


perhaps 
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the qualification that the object shall not be fantastic); 
and that an anti-vivisection societv is a ‘ 4 charitable’’ 
organization within that definition, and has been held 
so to be in a number of well considered cases; and that 
no court has ever held to the contrary. 

Respondent’s Contention. 

The respondent contends that the fact that a large 
number of earnest, sincere individuals may be willing 
unselfishly to spend their time and money in advancing 
a purpose they believe to be beneficial to mankind is 
irrelevant; that the court must examine the purpose, 
determine whether that purpose is beneficial to society, 
and hold it not to be “charitable” if the court does not 
approve it. In his brief the respondent says: 

“The test to be applied in this case, therefore, 
is whether or not the total abolition of vivisec- 
tional experiments on animals would promote the 
well-being and well-doing of social man.” 

We deny that this is a correct statement of the issue. 
W T e say the test is whether the purpose is one recog¬ 
nized by the law as “charitable”. 

The respondent makes it clear that he expects this 
court to examine into the question as to the social ad- 
visabilitv of the anti-vivisection movement. The in- 
quiry which he invites is not a legal inquiry; that is, 
no rules of law will help determine the question. If 
the issue be as stated by the respondent, then the deci¬ 
sion will depend upon the social views of the particular 
judge. 

The persons who oppose vivisection are numerous, 
and form a respectable body of public opinion. Such 
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societies are found in practically every state of the 
Union, and in most European countries. There is a 
considerable body of literature on the subject to be 
found in the Congressional Library. 

Without attempting to argue whether these persons 
are right or wrong, let it be stated that they believe 
the greatest hope for a better life depends upon the 
inculcation and development of a more humane spirit 
on the part of the members of the human race toward 
each other; that if each member of the human race 
were kind and sympathetic to every other member of 
the race, life would be a paradise compared toi its pres¬ 
ent condition. But they believe that kindness; humane 
feeling and sympathy toward human beings will not be 
developed so long as human beings practice cruelty 
toward their animal neighbors. They believe the in¬ 
fliction of pain and suffering inherent in vivisection is 
wrong, immoral and cruel and should therefore be 
abolished. 

i 

The opponents of vivisection believe that! there is 
nothing of greater importance to mankind than to en¬ 
courage a humane spirit. They recall its slow de¬ 
velopment; how not so long ago it was customary in 
war times to kill all prisoners; how the infliction of 
dreadful torture on criminals was sanctioned by the 
most enlightened judges; how, in the case of famine, 
whole populations were allowed to perish of hunger; 
with what callousness a successful ruler imprisoned 
his own relatives in leprous dungeons. It is not sur¬ 
prising that some sensitive men and women believe 
passionately that nothing can be of greater importance 
than more sympathy and more kindness among human 
beings. j 


i 

i 

i 
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Tlic proponents of vivisection, on the other hand, 
contend that the maintenance of physical health is so 
important that any practice, however dubious, should 
be encouraged if there is any possibility that physical 
life will be thereby improved. They therefore decry all 
attempts to limit their activities. 

It is quite impossible to balance the opposing views 
against each other. Thev are not commensurable. It 
cannot be said that one is right and the other wrong, or 
that greater benefit results from one than the other. 
The choice between the two will always depend upon 
the personal preferences of the individual making the 
choice. The poet, the dreamer, will choose anything 
that makes for what we call the spiritual life. The 
practical man, with his feet firmly fixed on this earth, 
will as a matter of course prefer anything that will 
possibly promote physical well-being. 

Not all of us share the respondent’s certainty that 
he knows what is beneficial to the human race. And 
it is well to recall that some of the firmest held opin¬ 
ions in one generation are rejected in the next. Just 
how confidently would the respondent apply his mea¬ 
suring instrument to various medical theories? Would 
he “approve” the homeopath? Would he “approve” 
the osteopath? Would he “approve” Christian 
Science? Would he “approve” the practice of bleed¬ 
ing? Does he “approve” feeding a cold? Does he 
“approve” starving a fever? 

So considered, it should be apparent how useless 
must be an argument before a court of law upon any 
such issue as that. 

Therefore it is submitted that the issue as framed 
by the respondent is not the true issue before this 
court. This court cannot in any such manner choose 
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between conflicting social views. It must consider and 
decide this case by applying established principles of 
law. j 

Congress has exempted “charitable” gifts. We say 
that the word “charitable” must be given the! meaning 
which is firmly established in the law. The! question 
is not whether the members of the court themselves 
approve these activities but whether within the estab¬ 
lished doctrines of the law this is a “charitable” be¬ 
quest. Forgetting for the moment the question of tax¬ 
ation, would this court hold this bequest void within the 
rule against perpetuities because not a “charitable” 
bequest? Suppose that question were before this 
court? The courts of England and Ireland, have held 
in carefully considered cases when that question came 
before them that a gift to an anti-vivsection society is 

a charitable use. There is no decided case to the con- 

! 

trary. 

The courts of New York State have reached the same 
conclusion in holding such bequests exempt under the 
State Tax Law. And the Illinois Supreme Court in 

Re Estate of Henry Graves, Deceased, 242 Ill. 23, said: 

! 

i 

1 ‘ It has always been the policy of the law to up¬ 
hold charitable bequests and give effect to them 
whenever possible; and because our statute now 
exempts these bequests from the payment of the 
inheritance tax is no reason for departing from 
or modifying this ancient rule of construction fa¬ 
voring these charitable gifts.” 

If the respondent is right, and this court must as a 
condition of allowing any exemption, approve in every 
case the objects of the organization in question, then 


j 

i 

i 
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we will have a weird diversity of decisions. Gifts for 
religious purposes have always been regarded as 
“charitable”, but today in Kussia a gift to any form 
of religious organization would be regarded as anti¬ 
social. In this country, in certain parts of it, the 
judges might not approve the objects of the Catholic 
Church, and if their approval is required such a gift 
would have to be rejected. In other states of this 
country, the judges might similarly disapprove the ob¬ 
jects of the Methodist Church, and according to the 
test proposed by the Commissioner would reject a gift 
to a Methodist Church. A judge who held to the lit¬ 
eral inspiration of the Bible might disapprove the 
objects of the Harvard Divinity School, where critical 
studies of the Bible are encouraged. Similarly, a gift 
to a society to bring about the abolition of the use of 
intoxicating liquors would be approved or disap¬ 
proved, according to the individual feelings of the 
particular judge. 

The decision of the Board of Tax Appeals in the 
present case is not the first time they have rejected an 
exemption not on grounds of law but on their views of 
social desirability. The Circuit Court of Appeals for 
the Second Circuit has twice reversed them on very 
similar issues. In Leubiischer v. Commissioner , 54 
Fed. (2d) 998, the Board’s rejection of a gift to a 
Henry George Association based on the Board’s dis¬ 
approval of the views of Henry George was reversed. 

Similarly, the Board did not “approve” socialistic 
doctrines. Again the circuit court of appeals re¬ 
versed the Board. Weyl v. Commissioner , 48 Fed. 2d 
811. 

Surely no subject is more controversial at present 
than birth control. Some individual judges would 
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violently condemn; others just as ardently approve. 
In the Slee case, 42 Fed. (2d) 184, the court denied 
the exemption on other grounds, but there was no sug¬ 
gestion made by the court or counsel that the! purpose 
of bringing about birth control was not socially desir¬ 
able and to be rejected for that reason. 

In fine, we say that the considerations which the re¬ 
spondent seeks to advance have no place in a judicial 
consideration of this question. The question we sub¬ 
mit is one of law, not of personal feelings or individ¬ 
ual convictions. Any use which has been established 
by the law as “charitable’’ is exempted by Congress; 
some of the uses approved by the courts and thus sanc¬ 
tioned by Congress may not coincide with the social 
views of the respondent; but this has no place in a 
judicial consideration of this question. 

One further point: The respondent liasi cited a 
body of statute laws (mainly appropriation acts) in 
which Congress has appropriated public funds for the 
maintenance of Government institutions in \yhich it is 
alleged vivisection experiments are carried on. It 
should be noted that none of these statutes specifically 
mentions vivisection, and the record before this court 
contains nothing to show that such experiments are in 
fact conducted. But even if that were true, these stat¬ 
utes have no bearing upon the proper interpretation of 
this section of the Revenue Act. The millions of dol¬ 
lars appropriated annually for armament db not indi¬ 
cate Congressional intent that a society organized for 
the prevention of war shall not be deemed: “charita¬ 
ble”. The millions for the Americanization: of the In¬ 
dians do not mean that a society for the preservation 
of the native American Indian culture is not “charita¬ 
ble”. The recent passage of the Agricultural Bill, one 

i 
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i 
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of the main objects of which is to reduce the output 

of agricultural products, does not mean that the many 

agricultural schools, the main object of which is to 

increase the output of agricultural products, are not 

“charitable”. Hardly an admittedly “charitable” in- 

stitution could be found over the entire country, the 

activities of which are not to some degree inconsistent 

with some of the mvriad activities of our Government. 

•• 

Respectfully submitted, 

Edward B. Burling, 

Wm. Merrick Parker, 

H. Thomas Austern, 
Attorneys for Petitioner. 

Covington, Burling & Rublee, 

Of Counsel. 



